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The decree must the-refore be m-odified, by deducting from the ...",- _
Bum thereby ordered to be paid, eqnivalent of the sum of £100­
5-6, at the-exchange of Is. 11 7/16d' J and' each pa.rty must bear
his own costs of this appeal.

Decree modifi fd.

Attorney for the appellant: Mr. Oarapiet.

Attorneys fo-r the respondent: Messrs. Berners and Co,

Before Mr. Just-ice Norman.

SRIMATI d AGAI>AMBA DASI v. d. M. GROB AND ANOTHER.

Guarantee-Statute ofFrauds 29 Oar. II, c. J,8. 4-21 Geo. III., e. 63, s, 17. 1870
June 9.

A contract of guarantee is 0. .. matter of contract and dealing" within the terms _
of section 4 of 2t Geo- II!., c. 63,and therefore such a contract made by a Hindu
is not affected by section 4 of the Statuto of Frauds. When a defendant raises a
claim of set-off, on the trial of that iasue he must bo considered as plaintiff.

'THE plaintiff, as widow and executrix of Lalchand; who served
the defendants as banian from 1st December 1866 till April
Ji86,7, sued the defendants to recover rupees 22,040 as thebalance
due to him in respect of the banianship account. The defend:'
ants admitted a debt to Lalchand, and agreed to the account.
being taken; but they sought to set offagainst the plaintiff's claim
l'lo corresponding amount due to them, as they alleged, under
Lalchand's guarantee. His sons had previously served the defend­
ants as banians, and tho defendants alleged that Lalchand had
guaranteed their debts. The guarantee sought to beset off was
a. verbal guarantee.

The Advocate-General (offg.) Mr. Boon» with him) for the
plaintiff, contended (inter alia) that the defendants must fail, as
the alleged guarantee was not in writing. The 4th section of the
Statute of Prauds is applicable to this case.. The defendants
come under English law and the law of tho defendants must
determine the case-21 Geo. III., c. 70, s. 17. This has
been held with reference to a case in the mofussil-Mtdtiya
Pilla';' v. Western (1). Even if this decision is wrong, the 4th,

(J) 1 Mad. H. O. Rep.. 27.
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1$70____ section of the Statute of Frauds is applicable in any case as
h,.eing part of the procedure of the Court; and as that section
enacts that" no action shall be brought," this suit is not main­
tainable-Leroux v, B1'Own (1). The case of B01'rodaill? v:
Ohain8007c Burryram (2) only decided that the 17th section did
not apply. The question was raised in Ramsagur Dutt v, Nobo­
90paul Mookerfee (3), but does not appear to have been decided,
Section 4 stands in the same position as the old Law of Limit­
ation, 21 Jac. L., c. 16, which was held to apply as part ofthe law
of procedure to Hindus and Mahomedan, as well as Europeans in
the Supreme Court-Ruckmaboye v. Lulloobhoy }[ottichund (4).
In Willia'tn8 v. Wheeler (5), the case of Leroux v. Brown (1),
though doubted, was held to be law. If section 4 is part of the
procedure of the Court, neither 21 Geo, ILL, c. 70, s, 17, nor 37
Geo. IlL, c. 142, s, 13, had any effect so as to make it not ap­
plicable.

Mr. Cowell (M!', Goodeoe with him), for the defendants, waa
not called upon.

NORMAN, J.-In this case there are two issues: first, what is
the amount due to Messrs. Grob & Co. on the bauianship ac­
count of Rajkrishna Mittel' & Co., as between the defendant and
the plaintiff as representing Lalchand Mittel'. This question
has been disposed of, and the exact state of the account willbe
ascertained by reference to Baboo Kadarnath Bose; secondly,
did Lalchand guarantee to the defendants, Messrs. Grob & Co.,
the payment of the amount of that account? The alleged gua­
rantee is not in writing j that which the defendant seeks to
prove is an agreement by word of month. (His Lordship held
that Lalohand did guarantee the debt, and continued.) An
ingenious point of law has been raised by the Advocate-General
on the 4th section of the Statute of Frauds, which enacts that
H no action shall be brought whereby to charge the defendant.
" upon any special promise, to answer for the debt, default, or
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(1) 12 C. B., 801. (3) Bourke's Rep., 367.
(2) 1 Ind. Jur., O. S., 70; S. 0., 1. (4) 5 Moore's T. A., 234..

Hyde, 61. ' (5) 8 G. B,. N. S.. 316.
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" miscarriage of another person, &0,unless the agreement lIpon _
tc.which such action shall be brought, or some memorandum 01'

It note thereof shall be in writing, and signed by the party to be
" charged therewith, or some other person thereunto by him law­
It fully authorized." The Advocate-General argued that th13 is
not so much a law relating to contracts as a law of the forum
regulating the procedure of the Oourt, and he referred to Lerouz
v. Brown (1), in which it was held that a verbal oontract made in
So foreign country cannot be enforced in a Court of law in Eng-
land if required under the 4th section to be in writing. The
decision is certainly a very startling one that a contract, valid
and binding, according to the law of the place where it was made,
shall be treated by an English Court as of no force, because the
parties making it have not observed certain formalities required
by English law of the requirements of which at the time of mak-
ing the contract, the parties might have had no means of inform-
ing themselves. I think that no lawyer can read the judgment
in that case without surprise., Its correctness has been ques-
tioned, but it never has been overruled. But whether that case

be law or not, it does not govern that now before me. The
statnte 21 Geo. IlL, c. 70, s, 17, pro-vides that It the Su-
,. preme Court shall have full power and anthority to hear and
" determine in such manner as is provided for that purpose the
" Character ofLetters Patent all and all manner of suits against the
" inhabitants of the city of Calcutta, provided th at their inherit-
,. ance and succession to land, rents, and goods, and all maters
" of contract and dealing between part y and party shall be de-
" termined, in the caseof Mahomedans, by the laws and usages
t( of Mahomedans ; and in the case of Gentus, by the laws and
C< nsages of Gentus ; and where only one of the parties shall be a
, Mahomedan or Gentu, by the laws and ususges of the defend.

"ant." Now I have no doubt that a contract of guseanbee is a

matter of contract and dealing, and therefore the validity of it,
and the decision or determination of this Court, must be. in the
case of Hindus, aceording to the lawsa.nd usuages of Hindus.
The Advocate-Genera! raised a second point on the construction

(1)12C.B'I 801.
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Judgment for plaintiff.

Attorney for the plaintiff ~ Mr. Hart.

Attorneys for the defendant ~ Messrs. Juilgeand G'anIJooly.

Noie.-The plaintiff appealed. The
memorandum of appeal wasfiled be­

fore the decision in NekramJemadar v,
Isuiaripraead; Pachuri (1), but the ap­
peal was not heard until after that
decision. It was argued before Couch,
C. J., and Markby, J.

tended that the 4th section of the Sta.·
tue of Frauds was part of the proce­

dure of the Court and applied to the
presentcase, The question was not
noticed in the judgment of the Court
which reversed the decision of Nor.
man, J., on the ground that no sort of
contract of guarantee had been proy,
ed by the evidence.

Mr. WO<IMoffejfor the appellent.con-

(1) POlt, p. 643.




