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enactment. The Legislature enacted that the marriage of a 1369
Hindu widow should not be void ; but at the same time they  sriwam
declared that the right which she had taken in her deceased MATavenl

Dzst
husband’s estate should: cease on her marriage. Therefore it v.

.. . . S
appears to me that the provisions of this Act have no bearing Jﬂngg;m.

on this case. The decision of Mr. Justice Markby is affirmed
with costs.

MacrHERSON, J., concurred.

Judgment affirmed.
Attorney for the appellant : Mr. Dover.

Attorney for the respondent : Baboo D. N. Bose.

[APPELLATE CIVIL.]

Before Mr. Justice Bayley and Mr, Justice Markby-

SHEO NARAY AN SING (Decrer-noupEr) v. HARBANS LAL (Jups-
MENT-DEBTOR.)*

Act VIIT of 1859, ss. 208, 284, 285, 287, 200—dssignee of o Decree—-Exocu- 1870
tion, Power of the Court to which a Decree has been transmitted for. June 20.

The assignee of a decres should apply to the Court which passed the decree,and
not to the Court to which the decree had been forwarded under section 285 Act
VIII of 1859 for execution, for the purpose of being substituted in the place of
the original decree-holder.

Tho word “ Court” in section 208, Act VIII ef 1853, does not include the
Court to which a decree has been transferred for execution.

Baboos Ramesh Chandra Mitter and Taraknath Paulit for
the appellant. ‘

Baboo Mahesh Chandra Chowdhry for the respondent.

TrE facts of the case in reference to the point decided, suffi-
ciently appear in the judgment of the Court, which was delivered
by

Maexsy, J.—This is a Regular Miscellaneons Appeal from
the decision of the Officiating Judge of Shahabad. The appeal

* Miscellaneous Regular Appeals, Nos. 120 and 121 of 1870, from the
orders of the Officiating Judge of Shahabad, dated the 6th January 1870
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is by the person who describes himself as the decree-holder. It.
appears that, on the 14th May 1866, a decree was obtained in the
Small Cause Court at Calcutta, by Bhikan Chand and Jyte Pal,
against Harbans Lal and Rama Prasad. On the 13th April
1869, a certificate of non-satisfaction was asked for and obtained
by the decree-holders, and the certificate with a copy of the
decree was forwarded to the Judge of Shahabad for execution,
under section 285 of the Civil Procedure Code. There were
various applications with neference to the execution of this
decree, but the execution proceedings were ultimately struck off
on the 21st August 1869, On the 31st August, the decree was
sold by the decree-holders to Sheo Narayan Sing, who is the
appellant before us; and then on the 11th September 1869, on
his application to the Judge of Shahabad, the proceedings in
execution were ordered to be revived ; and on the 23rd Septem-
ber 1869, his name was substituted for that of the decree-holders
in the execution proceedings.

Now, upon this statement of the facts it was suggested that
Sheo Narayan had no locus standy beforef us as an appellant in
these proceedings ; and that, in fact, he had no locus stand: before
the Judge of Shahabad to put the Court in motion for the
execution of the decree ; and after hearing the arguments of
Baboo Ramesh Chaundra Mitter for the appellant, we think thab
this objection ought to prevail.

Section 208 gives power, when a decree is transferred by
assignment, to the assignee to apply for execution ; aund if the
Court thiuks proper to grant the application, the decree may be
executed in the same manner as if application were made by
the orginal decree-holder. The question then that we have fo
decide is whether the term ¢ Court’ in that section includes the
Court to which the execution of the decree may have been trans-
ferred under section 284. Section 287 is the section which
indicates the duty of the Court to which a decree may have been
transferred for execution ; and says: ““ The copy of any decree
¢ when filed in the Court to which it shall have been transmitted
“ for the purpose of being executed, shall, for such purpose,
““ have the same effect as a decree or order for execution made
* by such Court,”” A question has been raised somewhat similar
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to thisin reference to the power of the Court to whicha decree 1870
is transmitted for execution to enquire into the question of limita» Szro Nara-
tion, and it has been held that this Court has that power, the YANv_SmG
enquiry into the question.of limitation being considered to be an HarBaxs LaL.
enquiry “for the purpose of execntion” within the meaning

of section 237. We in no way dissent from that decision (1),

but it does not decide the present case, because it is clear

from section 290 that, for some purposes, even as regards

the execution, the Court which passed the decree is the Court

which controls the proceedings. The Court to which a decreo

is transmitted for execution is empowered by section 290 to stay

the execution pending an application to the Court which granted

the decree ¢ for an order to stay the execution or for any other

‘¢ order relating to the decree or the execution thereof.” It is
necessary therefore to determine whether this being an applica-

tion connected with the execution ought to have been made to

the Judge of Sahabad or to the Small Canse Courtin Calcutta..

It seems to us that this application ought to have been made

to the Small Cause Court in Calcutta, and not to the Judge of
Shahabad. It seems to us that any other construction of the

law would give rise to great confusion. Tor all purposes,

except that of execution under the certificate and copy of decree,

and, as already pointed out, for some purposes connected with
execution, the decree remains in the original Conrt which passed

it. A copy only of the decrce and none of the proceedings in

- the suit are transmitted under section 285. The decree itself

and the whole record of the suit remain in the original Court,

and we think the Gourt which receives the decree for execution

should execute it exactly as it receives it, or not atall. Wo

think it would lead to the greatest difficulties if, in one Court,

one party was recognized as being the holder of, and having the

control over, a decree ; and, at the same time, in another Court,

another party was recognized as being in that position. Further,

under section 208, if is entirely in the discretion of the Court

to grant the application of the assignee or not, and the applica~

tion is one Which, undor some circumstances, clerrly ought not

(1) See Leake v. Daniel, Case No, 507 of 1867 ; March 19th, 1868,
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to be granted, and in no instance ought it to be granted merely

a3 a matter of course. Now, the only Court which can have
the proper knowledge and materials to deal with the application

Hazpaxs Laz. is the Court which tries the suit and passes the decree. Look-

1870

August 13.

ing, therefore, generally to the terms of the law, and particularly
to those of section 290, which show that, even for some purposes
connected with execution, the proceedings remain in the origi-
nal Courf, we think that this application was wrongly made in
the Shahabad Court, and ought to have been made in the Small
Cause Court at Calcutta. Hadit been likely that the original
decree-holders were about to proceed to execute the decree in
fraud of the assignee, the latter might probably by an applica-
tion to the Court of Shahabad have stayed the execution pend-
ing his application to the Court of Small Causes.

The result is that Sheo Narayan not being on the record and
not having even obtained the permission which is necessary to
enable him to execute the decree, he had no right to appear in
the Court below or in this Court. Whithout, therefore, enter-
ing into the merits of the case we dismiss this appeal with
costs,

Appeal No. 121 is admittedly governed by this decision, and

1s also dismissed with costs.
Appeal dismissed.

[ORIGINAL CIVIL.]

Before Mr. Justice Phear and M. Justice Morkby.

MIA KHAN axp MANU XHAN v. BIBI BIBIJAN axp BIBI
AMNUJAN,

Mahomedan Law-—Usury—Interest, Rate of—Act XXVIIT of 1855—~Small
(Cause Court Acts 1X of 1860 and XX VI of 1864 — Procedure

The custom of taking interest as between Mahomedans is recognized by the
Courts.

The Small Cause court Acts, IX of 1850 and XX VI of 1864, form ono procedure,
and the High Court can therefore exercise, in cascs referred under section 55 of





