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action for d'1m'1.'ps. A rnuro plea. by the accused tha.t the property, of the _J_E-.
theft of which he is chargel, is hie-own property, unsupported by proof, or ,THE QUEEN

bv Jome eircums'sancos wh~ch tend to indicate tbat tHere is sometruth in y cV '
". , • •. KALJ HARAN
the statement, is n,ot suffic"~nt to entitle him to be summerily discbcrged. 1lIbSER.

If the accused bits to sn:o~that the alleged stol~n property i~ his, bu t
proves that he in good faith, u~lieving the property belong-ing to th') com'

" hI' /, ' .
l,'~inant to be his, t'bok that property out of t e comp amant s possession'
then in such a case.jhe dishonest i .tention being absenJ, the per~on accused
will D-9t be guilty of theft. See lllustration (p.) in s,och/on 378 of the
Penal Code; and also Morgan and Macpherson's work,:page 339.

Before Ml\ J-lt8UCe E. Jackson. and :J{,.. Justice ][ooker;jee.

'l'HE QUEEN v. HARGABIND l'AI,,*

Crimiltal Procedure Oode2.. (Act VIII of 18691, s. 310..:LAwal d of Jw'Y- • 1871,
A21pointmcnt of J1£1'Y' J1dy 21.

A. \'T agistrate cannot receive and enforce the award of a [ury under section 310of
the Criminal Procedure Code.idetivered long after the day fixed for the purpose,

A jnry <!.ppointed under section 310 is not properly eonstibuted when only the
foreman is appointed by 'he MngistrrJ;e,aud the rest of the members by tho parties.

ONthe 27th February 1871, one Dinanatnonuckerbutty represented to the
Magistrate that Hargabind Pal had dug,a tank and he~p~d up some earth,
whereby two roads were obsy?>Jted, and requested him to cause the samo
to be opened. On the .,f~m() 'day the Magistrate ordered Hargabind to open
the road or show cause (1). Hargabind appeared and asked for a jury.

On the 2nd March ,h~ M\Lgistrate appointed a jury (2) consisting of five.
each party nominuting two, and the Magistrate the' foreman. 'The 7th
A pril was fixed for the submission of their report, which was on the 6th
extended to the 24th April. On the 24th, IIargabind intimated to tho
Magistrate that two of the jury were not working, and expressed his dis
.satisfuction, upon which a report was caned for from the jury.

A report dated 23rd April, was, on the 5t~h M..y, submitted to the Magis.
trate, signed by the foreman and two of the jurors named by the complai,
nnnt. On the 19th May the Magistrdte ordered the award of the jury to be

carried out.
On the same day that.)the Jifagistrate ordered the award to be carried

out Hargabind Pal,througn. his pleader, moved the Sessions Judge of the
district, desiring him to send up the proceedings of the Magistrate to the
High'l)ourt under section, 434, with a view to have the above order quashed
for the following reasons:-

*Reference und er section 434 01 ~he Code of Criminal Procedure, by the
Sessions Judge of Syleet.' .

(1) Sec sec. 308 of Act VIII of 1869, (2) Pee sp,e. 310, Act VIn 0l'1869.
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ls-t-That two of the jurors not having acted,' there was no jury.
2nd.-'1'hat the Magistrlllle, instead of nominaung' the foreman and two

of the jurors,' had ['lnly ~nominated a' foreman, On thi~ application; the
Sessions Judge sent up the papers-in the case 1IJ the High Court.

The ol\;nion of the G)urt was expres'sed by
JACKSON, J.'-We think that the jury wasenot legally constituted. as the

Judg~ has pointod out, and that itsawdrd long after .oxprey of the'ti~
fixed for eiving an award was invalid (I f' and that it was subsequently the
duty of tHe ¥agistrate to take up the case himscli.lenquire into it, and
decide it. We set aside his orders upholding the l.ward of the jury. c-

B~fOl'e lob-. Justice Paul.

RAMCHANDRA BOSE A~D oTHERS V. G. '1'. SNEAD AND ANOTHER.

Sercice of SummO~ls on one Pat'fnel' f01' Co-pari« er- Tniirh-mepui Doqare v,
Sibnamyin Mundle (2) dissented from.

THIS was a suit for the sum of TIs. 23,217-4--2, duo to the plaint.iffs by
the defendants, nnder an agreement under whit:h the plaintiffs h~d[\eted as
ba ninns to the defendants firm. The p!,aintiffs ca~ried on business in co

purtuership as such banians in CawuLtr>: the defendants were described
as carrying 011 business in co-partnership as merchants in Calcutta under
the name of Gcorrre- Snead and Or}: 'I'ho d~fencbllt Snead was, at the time
t.he suit was brought, residing in London. ~i:.:,.';(j\'",of summons was effect

cd on the defendant Snead by serving the summons on Behrends, but
service was not accepted by him. 'I'he defendant Behrends, in his written
statement, alleged tl)\tt he was carrying on the business in Calcutta as agent

01' ly for the dofcnrlnut.Snead, and it appeared that he held a power of attorney
hom the defendant Snea.d. which. however, did not authorize him to accept

service of commons. vVhen the case came on for hearing, the question
arose as to whether there had been sufficient service af summons on the

defendant Snead, aud the qnso qf Lutchsncpui Dofarc Y, Sibnamyi1t MundIe
(2) wus rolcrred to.

Mr. Lou»: lUI' the l'J~intjffs.

Mr. Phillips for the def'cndunts.
,

PACL, J., after expressing hir' dissent from, the ruling in the case of
Lutc7'rI1c}JlIt Doqare v. Sibnarayin Nundle (2), and his opinion that the
service of summons on one partner fur his co-partner was a good sl§rvico
adjourned the case to anJ"i; of sniJ.,'3titut.ed service being' made.

II t.tor ncys for the plaintiff: Messrs J ¥dge and Gangooly.

Attorneys for the defendants: ]l.fessrs.'Bcl'nc1's and Go.

(1) See sec. mO".Ad YIn <.I\' 1860. "(2) 11Irde, 07.


