VOT. VIL] APPENDIX. b

action for damages. A mire plea by the a.ccused that the property, of the  *4871
theft of which he is char crei ig hisrown propevty, unsupportsd by proof, or ,Tum QUEEN
by some circumezsances whpzch tend to mdica,te that tHere is somo 2ruth in - gumm
the statement, i3 not, suffic’ent to entitle him to be summemly discharged.  Missez.
1f the accused fails to show thmt the alleged stolen property id his, bu t

proves that he in good faith, behev}nv the property belonfrlnd to thp com*

plainans to be his, ook that property out of the complainant’s possessions

then in such a case$he dishonest iatention being abseng, the person accused

will ngt be guilty of theft. See Lllustration (p.) in sectdon 378 of the

Penal Code; and also Mdrgan and Macpherson’s work, page 339,

Before Mr. Justice . Jackson and Mr. Justice Mookerjee.
THE QUEEN ». HARGABIND PAL*

Criminal Procedure Code—=(dct VIIT of 1869), s. 310->Adward of Jury— 1871,
Appointment of Jury. _July 21

A Magistrate cannot receive and enforce the award of a jury under section 310 of
the Criminal Procedure Code,delivered long after the day fixed for the purpose.

A jury ppointed under section 310 is not properly constituted when only the
foreman is appointed by the Magistrege, and the rest of the members by the parties.

Onx the 27th February 1871, one DinanathGhuckerbutty represented to the
Magistrate that Hargabind Pal had dug,a tank and hegmped up some earth,
whereby two roads were obstrudted, and requested him to cause the same
to be opencd. Oun the sitme day the Magistrate ordered Hargabind to open
the road or show cause (1). Hargabind appeared and asked for a jury.

On the 2nd March »he Magistrate appointed a jury {2) consisting of five,
each party nominating two, and the Magistrate thet foreman. The 7th
April was fixed forthe submission of their report, which was on the 6th
extended to the 24th April.  On the 24th, Hargabind intimated to the
Magistrate that two of the jury were not working, and expressed his dis-
satisfaction, upon which a report was called for from the jury.

A report dated 23rd April, was, on the 5th May, submitted to the Magis-
trate, signed by the foreman and two of the jurors named by the complai.
nant. On the 19th May the Magistrdte ordered the award of the jury tobe
carried out.

On the same day that the Magistrate orderdd the award to be carried
out Hargabind Pal, through his pleader, moved the Sessions Judge of the
district, desiring him to send up the proceedings of the Magistrate to the
High Tourt under section 434, with a view to have the above order quashed
for the following reasons:—

*Reference und er section 434 ¢t the Code of Criminal Procedure, by the
Sessions Judge of Syleet. ?

(1) See sec. 308 of Act VIII of 1869, (2) Sec see. 910, Act VIIT 021869,
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1811 ' 1si—That two of the jurors not having acted,; there was no jury.
Jur Qures 2nd.—That the Magistrave, instead of nominaiing the foreman and two
H ARquamo‘ of the jurors,' hud punly gominated a foremar, On this applications the

-Par, Sessions Judge sent up the papers.in the case tw the Hl«rh Court.
The oginion of the (rurt was expressed by

JACKSON, Js—We think that the jury waswnot legally constituted, as the
Judoe has poinYed out, and that its awdrd long after exp'rey of the‘timge
fixed for eiving an award was invalid (1), and that it was subsequently the
duty of the Magistrate to take up the case himself, enquire into m and

decide it. We set aside his orders npholding the sward of the jury.

Befove Mr. Justice Paul.

1871 RAMCHANDRA BOSE axp otniers ». G. T. SNEAD aND aNOTHER,
May 29,

.

Service of Summons on one Partner for Co-partwer— Lutchmeput Dogare v,
Sibnarayin Mundle (2) dissented from.

Tuis was a suit for the sum of Ns. 23,217.4.2, due to the plaintiffs by
the defendantz, under an agreement under which the plaintiffs h:}‘dacted a8
banians to the defendants firm.  The plaintiffs carried on business in co-
purtnership as such banians in Cdwcutta: the defendants were deseribed
as carrying on business in co-partnership as merchants in Caleutta under
the name of George Snead and Co: The dgfendant Snead was, at the time
the suit was brought, residing in London. »S"cl‘:.ff.fs.‘,‘.&“of summons was cffect-
od onthe defendant Snead by serving the summons on Behrends, bub
service was not accepted by him, The defendant Bebrends, in his written
statement, alleged tl.x‘at he was carrying on the business in Calcutta as agent
ovly for the defendantSuead; and it appeared that he held a power of attorney
from the defendant Snead, which, however, did not authorize him to accept
service of commons.  When the case came on for hearing, the question
‘arose as to whether there had been sufficient scrvice af summons on the
defendant Snead, and the case qf Lutchmeput Dogare v, Stbrnarayin Mundle
{2) was referred to.

Mr. Lowe for the plaintiffs,

Mr. Phillips for the defendants.

Pavi, J., after expressing his  dissent from, the ruling in the case of
Lutclmeput Dogare v. Sibnaraytn Mundle (2), and his opinion that the
service of summons on one partuer for his co-partner was a good sdrvice
adjourncd the case to afow of substituted service being made.

Attorneys for the plaintiff : Messrs Jyd}]e and Gangooly.

ttorneys for the defendants : Messrs. Derners and Co.

(1) See sec, 810, Act V11T of 1869 (2 1 Hyde, 97,



