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1871, any disputed rights, but merely in investigating  u¢der the order of the Court
" Hexsgrr X what had been the cxpenses Llready incﬁfred. Its appeared in this case that
" Kexny - the master kad ad the quggtion of the attendarge of this defendant before
v. him, and bad exercised his discretion gipon it. It :ppeared ‘that this defend-
ADM;I‘NHI}:'ﬁ . anthad agpually attended, for his complaint was Aimt hehad not been allowed
g0R (GGENERAL the costs of tha attendance out of the fund .fommon to himself and others;
OF BENGAL. 51 efen if upontthe merits of this applicdtion he differed from the view #aken
by the taxing master—which he did not—he should decline tv interfere wi
hig discretign in the cmatter. The motiorf must be refuted ; the applicant to
pay the partiel served with notice of the motion the sum of £10 beiween
hem gor their costs”™ These words are singularly applicable to the facts:of
the prémnt case.
The point where in my judgment dhe. taxing officer failed to give full effect
t the principle ho adopted, was inthe matter of summoning the parties before
bim. He ought not to have issued separate summonses to the different parties
whoappeared by the same solivitor: ho should have included them all in one
snmmons. This, however, is not complained of now. ‘
I think the objections made must be disallowed.

Before Mr. Justice E. Jackson and, Mr. Justjes Mookerjec.
MAHOMED GAZT CHOWDHRY (ovE oF THE Drrennaxts) v. J. G,

4 I%T%g LEICESTER axD: ortirs (PLAINTIZFS) AND oTHERs (DNFENDANTS).*
’[_f)'l .

& 8
Sale for Arrears of Government ERevenuwe—~IPgorchase by o Co-proprietor—
Rights of Under-tenants—Act X1 of 1859, 5. 53.

Under section 53 of Act XI of 1859, a eo-proprietor Wh?- purc Bases: an, estafe at
a sale for arrears of Government revenue, takes it subject to the incumbrances
created by the defaultfng proprietor.

Tup focts of this case and the arguments urged are fully noticed in the,
jndgments delivered by the Court.

Baboos Kali Mokan Das and Rasbehari Ghose for the appellant.

Baboos Adunade DPrased éﬂnem‘ée apd Chandra. Madhab ~Ghose for the
respeadents.

Jacksox. J.—The plaintiff in this case. sued to recover possession of certain,
talooki rights in oertain miuzas in Pergunn a Homnabad, which had for-
merely been in the possession of his vendors. Ashraff and Ukramuddin, but.
from which they had been dispossessed in ‘consequence of a sale for arrears of
Governmeont revenue, at which, it was. alleged that the defendant Majiomed,
Gazi, one of the formesx- e;o-progp;_etors of the estate, re-purchascd the whole-

* Special Appeals, No. 2214 and 2215 of 1376, from the decrees of the Judge of
Tipperah, dated the 27th Jnne 1870, affirming tho decrees of the Subordinate Judge
©f thabdistrict, dated the i18th Noyember 1869..
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estate in benami. It was 7 leged that, under these circumstances, theso talos. 1'871

ki rights, thongh they Weri obtamed from one Jf the co-proprietors, and not MA‘tmnED
from the defendant Mahomijd Gazi, “were not invalidated, by tHo sale, and that, Gazr CHow-
the plaintiff was ?wcordmglj entitled to resover those rights. e

J. G L.E'mr:s‘

There was in the first “plige,an allegation on the phrt of the defundant that TER.

the purchase, {which was in th¢ name of Mr. Delanny, was dot made besam;
for 1iim, and there has been an 'n*glﬁnént in this Court that4he grounds upon
which both the Courts have | com% to the conclusion that such purchase had
been benami, are’ not sufficient in law. But itis nnneﬁesmry}o Yook to these
grounda, because under scction 53, Act XI of 1859, thq very fact that Maho~
med Gazi was formerly a co-proprietor, and had subsequently re-psrchased
this property, is sufficient to bring him within the purview of that law under

which it is deelared that such purchase is made subject to all the incumbrances
existing at the time of sale.

Another answer on |the, part of the defendant was thgt the vendors of the
present plaintiff had surrendered their talooki rights by taking an izardari
lease snbsequent to the sale. And another point has been argued bdfore us,
viz, that under section 53, Act X1 of 1859, only the incumbrances of the

' purchasiog proprietor are to be]respected, and not the incumbrances made by
the defaulting proprietor. Both, the lower Courts have gone into tho gwmes.
tion on the fact of the 17'erm1 lease? subscquently taken by the plaintiff’s
vendors, and have come to the conchmon that the plaintiffis rights now claimed
will not be affected by auy such lease. “ooking to all 5he facts of the case, it
is extremely probable, agflsdfer Cours has found,—nay, we may say that it is
evident, that those suﬁequent arrangements were entered into, because it was
supposed that a sale for arrears of revenue had taken place, and that Mr.
Delauny was the real purchaser at that sale. Therc gcems to bo no ground
whatever for believing that, if the plaintiff’s vondors Lad known that this was
8 benami purchase for one of tho defaulting propeietors, they would have
surrendered their talooki rights for rights of a lower class. It is said that
the Judge has decided this point, although’ it was not distinctly urged, th®
allegation of the plaintiff being the denial of the exccution of this izardari
lease, and it was the business of the Judge to bpve seut down this point as to
whether the lease, had been executed or not, for trial by the lower Court, or
the Judge should have himself tricd bho point, and allowed evidence to be
adduced by the parties. 1f it had beemnecessary to %ry that point, the Judge
would have been boung to fix an issue. Bnt %t is clear that the Judge was of
opinion that, evep admitting the izara lease to shave been e ecuted, still the
plaintiff’s rights bad not been injured thereby : that the talooki lease which,
exifted before tke sale still existed after the sale, looking to the circumstances:
under which the sale took place.

Then we come to the last and final point,—namely, whether, looking to the
terms of section 53, Act XI of 1839, this talooki lease even if it be the
eage that it was a leas€ granted by gome of the defaulting proprielmrs, cam
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under those ecircumetances, stand. The words of gi'ction B3 are very distinet «
they do not say that where,‘of three eo-p‘roprietorf‘ of an estate, two default,

Gazt Crow-. and one pays up“h‘!s share, that if the non- dehultir{‘g proprietpr purchases the

DHRY

3. G LEICES propue&tor( On the contpary, the wWords me very

TER.

estate, bo purchases it free from all itcumbrances Juade by the non-defaulting

[fh'ﬁ“*nctf‘ and lay down that
any e¢o-propriegor puorchasing an estate, re- pt:rchases it subject to all the
incumW-ances. Iy this case, therefore, the#re-purchase by Mahomed Gazitwas
subject to the subordinate talooki rights of Ashraff and Ikramuddin, which
the present plaintiﬂ“s now claim.

No ground, therefore, in our opinion, has been shown for interfering with

the deqsion of the lower Appellate Court, and we dismiss the appeal with
costs.

MookERJEE, J.—I am also of the same opinion. The contention raised im
this {Court that the lower Courts were- wrong in kolding that the appellant
Mahomed Gazi purchased the zemindari benami, using the name: of Delauny;
becomes immaterial when. it is admitted by the appellant that he had purchased
from.Mr. Delauny the ‘property afterwards. It iz nlso admitted that Mahomed
Gazi was.one of the proprietors of this zemindari before it was solu for ar-
rears of Government revenue. The questione as fo. whether- the. original pur-
chase of Delauny was benami or ndb becomes of no importance when it ig
admitted that, by a purchase from Delauny, the defendant is now the owner of
the entive- zemindari, of which he wusa co-partner ab the time of tlie revenue
sale. Section 53; Aet XI of 1859, is strictly a.nd il tmapplicable- to-this case:
Whether Mahomed Gazi eriginally- purchased' in the name: of Delauny for
his own benefit, or whether he (Delauny) purchased for- himself, and then sold to
Mahomed' Gazi; the rights of that in dividual' would in cither case be the same,.
—namely, that he woullt by his ¢ purchase acquire the estate subject to all its
“ inoumbrances existing at the time of sale, and not acquire any rights im
“respect to under-tenants or ryots. which were not possessed by the previous
s proprietor- at the time of the sale of the- said. estate”’ This contention,
therefore; even if correct is wholly uvavailing,.

It is next. contended by Baboo Kali Mohan Das. thiat the inoumbrance-
in question. having been wmade by a du-shdrer of this zemindari; and not
by his client the appeliant, he is not bound to: respect 'the same, but
can annul it at his. pleasure., This argument is,. I think, unsound. The
law distinctly lays down that any “recorded or unrecorded proprietor. or
‘- co-partner who may puréhase the astate of wlnch. he is proprietor on
- co-partner, or who by re-purchase or otherwise may recoVer possession

“of the said estate after jt had been sold for acears under this Act.”
shall acquire the estate subjict o ‘all its incumbrances: existing at the
time of tho sale. It does not say, subject only to all incumbrances created or-
imposed by the re~purchiasing co-partner, but all incumbrancos existing. on the
estate at the time of sale. The rights of purchassrs urder this section appear
tometo be very nearly of.the same pature 4 the righte conferred on purchasers.
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@t & sale in execution of j'ecrees of Civil Courts. Purchagers at sales held in, 1871
‘execution of decrees of Civwll Courts, as well s purchasers in the position of Maunoxkp
Mahomed Gazi.'are both found td respect encu;nbranlc’es created by'the previ GAZIilﬁal;'O“'-
ous owner and kisting at 4he time of the,sale. This section appears to me to :

\ v
have been intended for t’t\d’

{ecm‘ity ? of uuder-tenant’s and ryots, ;Szc., in case$J, G. LECESw
& ’the zemindary ab the sale, or rp-purchases it, or Fhk.
otherwise recovers possession of it from another person w}w purcheaed it at
~»the revenue sale. Tt is not denied that the plaintiffs had a talooki right in the
mauz claimed, and,as that right existed at the time of the sale. the defendant
Makomed Gazi, is bound by law to respect it.

Tt is lastly contended that the plaintiffs had giveil up their talooki right
by accepting an izara lease of the mauz for one year, and that cofsequent-
ly they have no right to maintain this action for recovery of the talook,
The Courts below have, however, fonnd that there is mno proof of this gur~
render, and the lower Appellate Court holds also that, even if it be con-
ceded that the plaintiffs acceptedan izara lesse of the manza, and that that
acceptance amounts to a’ relinquishment of their talooki right, still that the
lease was -executed not to the defendant Mohomed Gazi, but to Mr. Delauny,
who was at the time believedto be an actual and bord fide purchaser of this
gemindari. The plaintifiy subsequently found that Mahomed Gazi was the
real putehaser in the name of Delauny, and, therelore, the plaintiffs have every
right to sue kim, the efendant, ror the, recovery of their talook. If Delauny
was the real purchaser, the righds of the plaintiffs to the talook lad gone ; and
whether the plaintiffs relinquished or not, Delauny was by law armed with powers
to set aside and hold at nof{zg})t the tdfoolii rights of the plaintiffs. But I do
not think that the sorrsfuer of the rights to Delauny. on the belief that he waa
the real purchaser at the revenue sale, can avail the defendant. When the
defendant rc-purchaged, he was bound by the encembrances which existed at
the time of the sale. I would also dismiss this appeul}vith all costs.

where a co-partner purchas

Before My, Justice Bayley and Mr. Justice Paul.

THE QUEEN ». KALTI CHARAN MISSER axp oTiers*

o 3

Investigation of Complaint—Theft—Defence— Dismissal,

? 1’71
A Magistrate ought 0 hear evidence in support of a charge before dismissing July 1
the complaint. A bare astertion by an accused, efiarged with committing theft, ————

of 8 proprietary right in the alleged stolen property, is no reason for a Magistrate
to refuse to entertain the charge of iheft.

I~ this case Rannu Singh complaineds sagaing Kali Charan Misser and others
that they had plundered hLif crops. The complainant said that he was a

*Refercnce under section 434 of the Code of Criminal Procedure, by the Sessions
Judge of Bhaugulpore.



