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18'f}/ anydispuled'rights, but merely in investigating"utfder the order of the C01!rt

'lIENl\I;TTA wllat had been the expenses Uready incurred. It, appeared in this case that
. KENNY the masIer t..act lrad tJle q u..~tiou of tho t attendar,.ce of this defendant b'tfore

v. him, and had exercised his discretion cpon, it. It rppearcd 'that this defend-
THE ~ •

A:OM1NISTRA- ant had aCfnllJly attended.. for his c'omplaint was ~.{~t he.had not been allowed

'lOR GENERAL the costs of th\'/, attendance out of the fund f.t'ommon to himself and others;

QJ' BlilNGAL, and efen if uponethe merits of this applioscion he differed from the view i,lken
by the taxing master-which he did not-e-he should de~line t.> interfere wi~
his discrebigu in the ,matter. The motiorf must be rcfuged,. the applicant to

pay the partie:,' served with notice of the motion the 811m of £10 b~ween

ilhem fer their costs."~ These words are singularly' applicable to the fllCtll;ef
(,.

the present case.
The point where in my judgment bhe taxing officer failed to givo full effeot

til the principle ho adopted, wns in the matter of summoning the parties before
him. He ought not. to have issued separate summonses to t~ different plU"tieR
who appeared by the same solicitor : ho should have included them all in one
slim mons, This, however, is not complained of now. r-

I think the objections made must be disallowed.
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Before M,·. Justice E. Jackson. o,l;(l .iiI)'. JttS~ice Mookerjec

l\fAHOMED GAZI CHOWDH"i~Y (ONE OF THE DEFENDA.KTS) 11. J. G.
LEICESTER AND, OTIlEJtS (PLAINTrn's) AND OT!Il~.RS (DJ·;FENDANTR).*. (

Sale fOJ' A/Teal'S of Government Rcvenne-RlJ-%.1'trrha.~~by a Co-proprleior-«
Rights of Under-tenants-Ad xlo/iS'':;9, s. 53.

Under section 53 ef\ct XI of 1859, 11 co-proprietor who pureb.!ules·llln, estate a.t
f

II; sale for arrears of Government revenue, takes it subject to the incumbrances
created by the @faultfngproprietor.

TUE facts of this case and tao arguments nrged are fully noticed in the,

judgments delivered by tre Court.

Bsboos Kali Mo!uo, Das and Iiasbehari Ghose for the appellant.

Baboos Annada Prasad BJtne?,/ee and Chandra Madhab Ghose' for the
reSpltl>liellli<J;l.

J ACK80~. J.-The plaif.tiff in this oase sued to recover posseasion of cerbain,

talooki rights in certain m'l£uzllR in Pergunn a Hqpmabad, whreh had for
merely been ill the possession of his vendors. Asbmff anq Ikramuddin, but
from which they had been dispossessed in 'consequence of 11 sale for arrears of
Govcrnmons revenue, at wbich. it was. alleged tbat bho defendant, M.altpmed;

Gazi, one of the formec co-proprietors of the estate, re-purohascd, tb6 whole.

it Special Appeals, N:0' 22J4and 2215,0£ 137P j from the decrees of the JUdge of

Tipperah, dated the 27th J nne 1870, affirming tao decrees of thll8ubordinalie JudgQ,

.W tha~-diBtrict, dated the i8th November.1869_.
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e~ta~e in bena.l/1,i. It WaR \(lleged that, under these circumstances, these taloo• .z..; !'871__
ki rights, though they wer,\ obtained from one !Jf the co-proprietors, ann. not lIA-lAoMED

fropt the defendant J\IahOm;~',d Gazi,]were not inva jidatech by 'lIto sale, and that.GAZI CHOW-

h "ff" , • DllRYt e plainti wasficcordingl- entitled to re~o\'er those rights. c,

'1
, I/,J" ... J, G: LEWES,
here was in tho first· ph,.",.an ",!leg-ation on the rmrt of the def<Jndllnt that 'tEI\.

the purchase, ;which was in th<i' name of Mi-, Delanny, WRS l{ot mad~ begmn.

,(pr l';im, and there has been an argllk~nt in this Courb that ~he grounds upon
which both the Courts have :come to the conclusion that such purchase had

.) )

been,o benami, are' not sufficient in law, But it is nnnehssary.jo took to thcs.,

grounds, because under- section 53, Act XI of 1859, th~ very faet that Maho
men. Gazi was formerly a co'proprietor, and had subscquent.ly re-p srchnsed

this property, i~ sufficient to bring' him within tho purview of that law under

which it is declared that such purchase is made subject to all tho incumln·.nrAS
existing at tile time of sale.

Another answer On Ithe, part of the defendant was t~~t the vendors of th~

present plaintiff had sur-rendered their tulooki rights hy bking an iznrdru-i
lease snbsequent to the sal e. Ann. another point has been argued b<lfore U8,

viz., that under section 5~. Aet Xl of 1858, only the incumbrances of the
pnrchas;,)g proprietor are to be I respected, and not the incumbrances made by
the defaUlting' proprjeboe. Botr. the lower Courts have gone into tho qacs,
tion on the fact of the izardari lease· subsequently taken by tho plaintiff's

vendors, nad have come to the cOl~clu8ion that tho pluintiff)! rights now chimed

~i11 not be affected by auy ~u':Y le~se. "Looking to all 'ills facts of the cas~, ~t

is extremely probable, u:'1J!,~,...;,;o,vcr Court has fOllnd,-nay, we IH:1)' say that It IS
evident, that those Bntsequent arrangements were entered into, because it was
supposed that a sale. for arrears of r evenue had taken place, ann. that Mr.

Delauny was the rea'- purchaser at that sale, 'l'hcrcjieenJ-s to be no ground
whatever for believing that, if the plaintiff's vendors Lnd known that this was

a benami purchnse for one of tho defaulting propcictors, they would have

surrendered their talooki rights for rights of a lower class. It is said that

the Judge has decided this point, although. it was not distinctly urged, thO
allegation of the plaintiff being' the denial of the execution of this izurdari
lease, and it was the business of the JLldg~ to bjLvc sent down this point as to

whether the lease, had been executed or not, for trial by the lower Court, or

the Judge should have himself tried the point, and allowed evidence to be

adduced by the parities. 1f it had been. necessary to "try that point, the J udge

would have been boun~ to fix an issue. But 'it is dear that the ,lndge was of

opinion that, eveji admittmg the izara lease to shave been e ecnted, still ilhe

plaintiff's rights had not been injured thereby: that the talooki lease, which.

e~itft;ed before the sale ~till existed after the sale, looking to the circumstances

under which the sale took place.

Then we Come to the last ani. imal point,-namely, whether, looking to the,

terms of section 53, Act XI of 1859, this talooki lease even if it be i;he

use that it was a leas8 granted byjsome of the aeflloulting propri etera, c_
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18il, I nnder those eirenmstances, stand. The word's of s~lction 53 are very distinct:
MAHO~ED they do not say that where.jof threo co-nropl'ietor! of an estate, two default,

GAZ'! Cnow.. and one pays nplils stare, t.<11at if the non.defaulti~~ proprietor purchases the
D~RY estate, be purchases it free from all WCUn;brallces 1:ade by the non-defaulting

J. G:' LEWES- proprietor.( On the contsary, the ,{'ords are very p'h1rl-inc~; and lay down that
UK. any eo-propriejor purchasing an estate, re-Jl":rchases it subject to all the

incumhzauces, ~,this case, therefore, theure-purchase by. Mahomed Gazi<'w/1El
subject to the subordinate talooki rights of Ashra±1 and IkraUillddiin, which

the present plaintiffs ItUW claim.

No ground, therefore, in our OpInIOn, has been shown for interfering with
the de<li,>ion of the lower A.ppellate Court, and we dismiss the appeal with
costs.

1IoOKERJEE, J'.-I am- also of the same opuuon, The contention raised illl

this [Court that the lower Courts were wrong in t'olding that the appellant

Mahomed Gazi pur'chased the zernindari bmamt, using the name' of Delauny..
becomes immabeniat wheu.it is admitted by the appellant that hehad purchased
from.Mr. Delauny the :pwperty afterwards. }.t is also admitted' that Mahomed
Gazi was one of the proprietors of this zemindari before it was soI<.' for ar
rears of Government revenue. The questiors as to, whether the, original pur
chase of Delanoy was ben-ami or 1'1;)'1; becornes of no importance when it is

admitted tbat, by apurchsse from Dolauny, the defendant is now the owner of
the eutine zeminduri.uof which he ",,,sa OO-p81~·tner at the time of the revenue
sale. Section 53, Aet XI of 1859, is strictly and .m~:'J 'I'.;;,,~pphcable to thiaoaee,
Whether Mahomed Gazi orig;inally' purchased' in the name' of Delauny for

his own benefit, or whether he (Delauny] purchased for himself, andthen sold to

Mahomed' Gazi, the rigl.tsof'.that in dividual: would in oitller case be the same..
-namely"that he woulfr by his" purchase acquire the estate subject to an its

"incumbrances existing ~t bho time of sale, and' not acquire any rights in,

"respect to nnder-tenant.sor ryots which were not posscssedby the previous

"'proprietor' at the time of the' sale of bhe- said estate." This .conteution,
therefore, even ifcorrect is wholly unavailing"

It is next contended by Baboo Ka1i Mohan DtIS that the incumbrance
in question, having been made by. It ¢0-sh<f,'er of this zeniindarl, and not
by his client the appelianr; he is not hound to respect 'the same, but

can annul it at his, ploesure.; This argument is,. I think, unsound. The
law distinctly lays down that any "recorded. or c'un~~ecorded proprietor. or
"'co-partner who may purchase the estate of which. he' is proprietor Ol~

II eo-partmer, 01' who by re-purchase or otherwise may recover poseescion

...of the said estate after ..it had been' sold for areal'S under this Act.'!
shall acquire the estate subject. td 'all its incnmbrances. existing at the

iime of the sale. It docs not say, subject ,!>~ly to all incumbranoea.created or·
imposed by the re-purchasing co-partner, but a'iI incumbrances existing, on the

estate at the time of sale. The rights of purchsssrs ur der this section appear

t~me'to te Vf>V nearly o£,th~ same nature ~s the rights oenferred.a-. purchasers,
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nt U sale in execution of flecl'ees of Ci, il Courts. Purohasers at sales held in .L' 18i 1
'execution of decrees of ci~11 Courts, as well 1]1 purchasers in the position of W"UO,llW
:Mahomed Gazi.'ure both i~,'ound til respect encumbrances created bv the previ- GAZI CHOW-

o I .) '-J • .. ., _' DlIUY.
ous owner and t;Xisting nt' e time of the, sale. Th is section appears to me to v.
llave been iutended for thoi'jlecurity- '. of nuder.tenantJ and ryots, &c., in cases J. G. Lll:Icu-
'Where a co-partner PUl'chast>tre zemindary at the sale, or rr·pur~hases it, or 'l'U'.

otherwise recovers possession of it jrom another persou ":f0 purchr-sed it at
", 'the revenue sale. 'it is not denied that tho plaintiffs han a tnlooki right in tho

!InU'l1Z claimed, andjas that right existed I1t the time of tho SI1le. tho defendant

Ma'ljomed Guzi, is bound by law to respect it.

It is lastly contended tbat the plaintiffs had gi\'eli up their talooki right
by accepting an izara lease of the mauz for one 'year, and that coJsequent.
Iy they have no right to maintain this action, for recovery of tho talonk

The Oourts below have, however, found that there is no proof of this ~llr.

~ende", and the lower Appellate Court holds also that, even if it be con
ceded that the plaintiffs acooptedan iznra lease of the mauza, and that that
acceptance amounts to a' relinquishmont of their taloohi right., still that the
lease was 'executed not to the defendant Mohomcd Gazi, but to 111'. pelaun)',
who was at the time believed to be an actual and bOlia fide purchaser of this

'Zemindari. Tho plaintiffll subsequeuf.ly found that Mahomod Gaai was the
real purehaser in the name of Delauny, and, thorefore, the plain tiff's have every

right to sue kim, the uHendant, lor the. recovery of their tnlook, If Delauny

was the real :p1!lrchaser, the rights of the plaintiffs to the tnlook had gone; and

whether the plaillti·ffs Telinqnished or not, Delauny was by la\~ armed with powers
to set aside and hold at no_u.9llt the t~loolti rights of £he plaintiffs. But I do

not think that the SOl'14Il',tel'of the rights to Dolauny. all the belief th:tt he wns
the real purchaser at tho revenue snle, can avail the defendant. When the
defendant ro-purchaged, he was bouud by the encumbrarrces which existed at
the time of the sale. . I would also dismiss this appeal'~vithall costs .

Bcfoec M,', Jueiice Bltyleyaml Mr. Justice Paul.

THE QUEEN t'. KALI CIIARAN' 1I1ISSEH. AND OTUERS*

Investigation of OO1J~pLaint-Theft-DI'!6P1;ce-Dismissal.

• . IMl
A :Magistrate ought 'to heal' evidence in support of a charge before dismissing Ju1'l! li.

the complaint. A bare as~ertion by au accused, ci\argO(l with committing theft, ------

of8' proprietary right in tho alleged stolen property, is no reason for a.Magiatrate
to refuse to entertain tho charge of theft,

IN this case Rannu Singh complainedvogainet t.ali Charan Mis80r and others

that they had plundered hi"" crops. The complainant said that he was a

*lteference undcr section 434 or the Code or Criminal Procedure, by' the Sessiona

Jud:;,e of Bhaugulpore.


