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Beyore Mr, Justice Kemp and Mr. Justice Glover

SRIMAT£ JANNOBA, (DEreNDaNT) o, GIRISH;)CHAN,:DRA CHUCKER-
BUTTY (PramNtrer)¥ (1).

Rent—Enhancement—Act X of 1859, s, 13— What sufficient "Notice of Grounds
Baboosdi’a(mesh Chindra Mitter and Nalif Chandra Sen for the appellant.

Mr, Cowie (with hitn Baboos Kali Mohan Das, Durgamohan Das, and"ljem
Chandks Baperjee) for the respondent,

THg judgment of the Court was delivered by
+GLOvER, J.—This was a snit to enhance the rent of an intermediatoe tenure
styled a * tukshishi talook, after potice.

The defendant alleged that the talook had been beld from the date of tho
perpetual settlement at a fixed rent which could not be enchanced; that as the
rent htd not varied for the twenty years previous to the institution of the suit
the defendant was entitled to the presumption of law avising under section 4.
Act X of 1859; that the noticeserved was informal; that the Collector's
Court had no jurisdiction ; and that the gemindar e¢ould not enhance the
rent of the tenure, although he might put gn end to its existence:

Both the Courfe below found for the plmnmff The Judge held +hat,
although the rent paid by the defemdant, had not varied for the twenty years
preceeding suit ; it was clear thab the talook had ssen created subsequently to the
decennial settlement, and was not therefore protected fro ehhancement,

The first ground of special appeal,—namely, that“ there being no sgrement
s between the parties whereby the plaintiff was entitledeto demand enbanced

‘rent in the terms qf,h;s notice, the present suit must fail,”’ was not taken in
the Court below, and caungt, we think, be allowed in specjal appeal.

The second is that the notice gerved by the plaintiff was informal, and does
not disclose any legal ground of ephancement,

The notice js to this effect: “ You, Srimati Jannoba, hold a fukshishi,
talook, the rent of which has‘always becn of & varying nature; that you have
been called upon to make a settlemenf with ygur landlord at the pergunna
rates ; that by the immemorial castom of the pergunna, the holders of such talooks
as yoyrs, after deducting 10 per cent. of phe fair jumma for collection charges
and 10 per cent. for mahkana, are bound to pay tle residug as remt to the
zemindar; that you hold ko much land, which, according {» the rates paid for
similar kinds of land in the same and adjacent villages, ought to pay such and
such 8 gross rental ; from this deducting your 20 per cent. on accolnt of

* Specia] Appeals, Nos. 19% and ‘1963 of 1870 from the decrees of the Judge of
Tipperah, datedthe 23th July 1870, aﬁ‘xrmi{}g‘ﬁecrees of the Deputy Collector of
that district dated the 25th Apriland 13th May 1870, respectively,

(1) Ree Kumar Paresh Narayan Roy v. and Shemsulésman v, Bunshidhar Dutt,
Gawr Sundak Bhumik, & E. L. R., App, 154 ; 7 B L.R,App, 35
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malikana and collection charges, the remainder, so mnch, onght to be paid to
me 28 my rent, and you are hereby called upon to day that} amount.”

15 iz argued that this notice is bad in law, inasgpuch g8 it ddes not set forth
the gronnds of enhangement with sutficient clearness ; that it ought to have
stated that the amcunt a#which thd zemitdar had cajeunlated the gross assets,
was recoverable by the talookddy from the ryots in the same nyoportion, they
not heiog protected from the middleman’s right to enhance, ang more tlen the

"thiddleman was protc;cted from the zemindar.

Tn ’support of this contention we have been referred t® the casd of Dina-
nath Das v. Gugan Chandra Sen (1), decided by this Court on the 30th

Aungust 1870. My, Justice Phear says in that case.

(1) Before My, Justice Phear and 3Mr,
Justice E. Jackson,

The 30th August 1870,

DINANATH DAS a#p ANoOTHER
(DereEnpants) ©. GUGAN CHAN
DRA SEN (PrLAINTIFF).*

Baboo Mohini Mohna Roy’for the ap-
pellants.?

> »
TheSenior Government Plender and Ba-
boo KaliMohan Dus for the respondedt.

TrE judgment of the Court wgs deli-
vered by

Prrar, J.—I think that the judgment
of the lower Appeliate Court, and indeed
that also of the first Tourt, is wrong for
error of law.

This suit is brought by the zemindar
to recover arrears of rent, at enhanced
rates, from the defendant, whom he ad-
mits to be the holder of ateuure other
than a ryotee tenure.

Now I need not say that & zemindar
is not entitled to recover back rents ab
enhanced rates from any tenant,unlegs
he has previously given notice to that
tenant of his intention to claim enhanced
rateg for some period succeeding the giv:
ing of the notice.

The lower Gqur$s appear to think that
this is a case of enhancement of rent of
a tonure failing witliin the provisions {of
section 1, Regulation VIII of 1793, and

that in snch a case notice is not necessary.,

This is entirely a mistake. Asforgs ! un-

“1t is not a goodground

has been the.case that a zemindar counld
recover enhanced rates for a past time,
in respect of which he had given no an-
tecedent notice. Of course the case of
his claiming a kabunliat for a future
time at enhanced wates, involves dif-
ferent considerations, and possibly it
was a decree affecting 2 ecasd of thia
kind which misled the lower Apellate
Court. -

But not only must a notice have been
given, as I have already stated,but since
the passing of Act X of 1859, section 13
of that Act hng made it necessary that
the notice should béar, on the face of it,
tufficient groundof enhancement.

1t appears to me that the notice which
is the foundation of the plaintiff’s claim
in this caso is a bad notice, because it
does not give a sufficient ground, tratis
to say, a goog ground inlaw, for en-
hancement of %ent.

As it has been translated to me it in
effect rung thus :—* Out of the profits
of the estate you are by the custem of
the perginna entitled to 10 per cent. for
malikana and 10 per cent. for collection
charges ; all the rest I am entitled to;
but the,total rent which you can recover
is’Rs. 28 and 13 annas, according to
the rates which prevail in the groand
for lands of similar description. In
other words, %hat the capabilities of the
lands ,of your talook are such that you
could if you chose make a profit out of it
of Rs. 284nd 13 annag, and out of that
you are entitled only to 20 per cent.;
the remiainder all comes to me.”

If this be the true purport of the notice
Which wad given,then Ithink that the no-

tice is bad in Yaw. Tt is not a good ground

derstand the law of this country,it gever of enhancement of the rent of any tenuve
2

* Special Appeals, Nos, 918 and 919 of 1870, from the desroes of the Judge of
Tipperah, dated the 25th February 1370, affirming ‘tnhe decrees of the Teputy Col-
lector of that district, dated the 29th November 1839.
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