
42 :B:F.:NGAL LAW R~POR'l'S, [VOL, VIt

1871
_llf~1t ~{,

(

Before M,". Justice E, Jaekeo» all,,z Mr: Jllstice AinsZt'e.

BISWANATH BHUTTAOHARJEJiJ AND' OTHERS (PLAINTIFFS) v. THE
COLlJECTOR of lIYMENSING ~ND OTII~"lB (DEt'ENDA.NTS).

JointPro~erty-SuiHoset aside Sale for Arrears of Government., Reven'ue-Septi'i·a.
tion a/Claims;

f-

A., B, C., D., aLd E. were joint lessees, without spccitication of shares, um:er
Government, of a certain~ mehaI. The estate was sold for arrears of revenue.
A., B., G.c"n., and E. ouch brought a snit separately to set aside the sale.

Held, tha~ as the estate was single and indivisible, and tbe cause of action and re­

lief sought in each case was the same,the claim 01the lessees could not be split in~o'

distinct suits.

1'RERE was a certain mchal, No; 502'1, which wa~ settled by Government
with seven person, jointly, without specification of any shares, for a term of

,TIfty yeab at a jumma of Rs. 721·10.10 per annum. These grantees remained
in joint possession; paid tho revenue jointly in one lump sam, and' had no
batwara, either private or under the Act. between them, but almply rdivided

the proceeds in' money among themselves.
"

This mehal fell into arrears as regards the' payment of the revenue. On
the 19~h of May 1868: tht~ Collecter sold, the mehal by auction for the arrears
due under clause 3, sections 23 and 25 of Itegulavior, VIII of 1799, and it was
purchased by two individuals.

Tbe heirs and representatives of the original grantees, who were in posses.

sian at the time of the s~,le, divided themselves into five dlfferent parties and
instituted five separate sn.irs-c-each suit representing a right to a certain specified
share of the property -to set aside the sale of the mahal as having been made'
irregularly and contrary to law, making the Collector and the two purchasers

defendants in each suit. These suits were all, tried together by the, Moonsiff
aud dismissed on the grounds that as the l,laintiffs in each suit had no certain
specified and fixed share of the property, each suit ought to be valued lit the
full market rate of the entire m~hal ;'for the object of each suit was to obtain

a declaration that the sale of the entire tt.ehal' was .invalid and that as there

was no sale piecemeal, thfil,"e could be no declaration that fractional portions of

the sale were invalid. He was, further of opinion that all the plaintiffs, their
cause of actioll and subject-matter of the suit being ~x-actIy the same, and
the defendants being, the s8lme; ought to have joined and brought one snit.

The plaintiffs appealed to the District Judge, who wholly concurred with the'
Moonsiff's decision, and dismissed the appeals.

The plaintiffs next appealed in ~ll the~~ cases ~:> the High Court.

It Speeial Appeals, Nos, 2455, 2456, 2457, 2458'; In-Ii 2459, of 1870; from' the decrees'
of the Subordinate Judge of l\fymensing, dated 26th August 1870, aJlh'millgthe
decrees of the Moonsiff of that district, dated. 30th December 1869;
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Upon the cases coming on for hearing in the High Court (E. JACKSON ,and r~\~~~..n
AINSLIE, JJ,), Baboo Srinath. Das, On behalf of rAl the appellants in the several BIlUTTA

appeals, stated that he had no obj:ctiolls tohave tj1e Buijs cdn~lidatf'fl into one CHA!(,r u:

Baboo AljIaJa Prasad Banerjee, on ,~ehalf of the Government, agreed to 1'.

the consolidation of ~e Bllit' into, on'~ upon ·the the ap)}ellants at onee"pllying into ~~~~~.L~;~_
this Court all the costs Bus't\ined by the defendants up to datp. MENsrx<;.

~boo Srinau» Dr,sand Kasi Kani'Se» for the appellants.

Baboos Nalit C')an!lra Sen, :l1.nllada Prasad Ba1/<ojee, and. Jaqadanand

.Mookerjee for the respondents.

'I'he judgement was delivered by,

,JACKSON, J.-We think the lower Courts were quite right t,o refuse to allow
these s\lits to be carried on as ;they have been instituted. F'ivo plaintiffs who

are co-shares in a certain tenure, have brought five different suits to reco;'o1'
each his own separate share in that tennre. Independent of the question
whether under such oisouinstancos each different co,srarcr would not be
obliged to pay a sufficient stamp covering the whole tenure (which we are
inclined to think 'he would, though we do not directly decide the po~nt), we

think the suits cannot be ~llowed to proceed In this shape. It is very clear

that all e the parties were ready to bring their suits, inasmuch as they have
brought these suits salmost at Lho same time. I belic,e bhoy have employed. ,

the same vakceia , certainly they have employed the same vakccls in this

Court; find there seems to be no reuson whatever why they' should not employ

the same vakeels. ~t is not riJ}ht that tt.o defendants ~hould be harassed by
these five different suifl! ~e; one suit is sufficient· '

It has been ,thrown out that this has boon done in order to removs the juris­

diction from the Sub,rdinate Judge to the Moonsifl'. It is immaterial whether
it was done with that intention or not, the result is ";hat that is the effect of
bringing these suits in the manuel' in which bhey havo bceu preferred. As
the pljlintifl"s vakeel states that he has no objection to their being consoli,

dated into one suit, we direct that they shall be consolidated, and we set aside

the order dismissing those suits, and we direct that t.he cases shall bo sent to
the Court of the Subordinate Judge, who will take them up as one case and

proceed to trial as if the case had been~nRtitued before him. But before
this order will have effect, we thil&: th;Jt the plaintintiff is bound to pay into
Court all the costs whichhav,e been incurred bysthe defendants up to this

date. We therefore allow the plaintiff one mO'lth's time to pay into Court all

such costs'; and if tho ,J'oney is paid in ~ithin that time this order will stand
good, if not, these' appeals will be di'smissed. Let the costs incurred in this

POUD) becerbifled tc;> the Court of the Subordinate Judge.


