VOILr VIL} APPENDIX. 3b

he took his morigage, it was still the property of his mortgagor ? Cleaxly it s 11871

would not. GAxBUIL
. Buagar
The case must therefore go back to the lowsy Apppllatd Court, jn order )

that the Judge tay find on the evidency whether the deed of sale propounded RANGLAL

by the plaintiffs is a bond fide one; whéther consideratio for that saly passed ; Sixo.
and whether possession follow'egl the plaintiff’s purchase. 1f she finds these
“threa things in favopr of the plaintlffs, of coursc his decree will stand. ? Costs
%o follow the result.
Before Mr. Justice Loch and Mr. Justice dinslie.
PRASANNA CHANDRA BOSE (Darexpant) y. PRASANNA CHAN- 1871
DRA ROY awp avoiner (PLAIRTIFFS).¥ Aprid 4.

Jurisdiction—Venue—Act X of 1809, 5. 24.

The defendant was appointed a superintendent of two estates, one calledChalmari
within the Sub-division of Diamond Harbour; and the other, Alipore, within the Sub.
divigion of Alipore. By his ksbuliat he agreed to make good eny retrenchments his
employer.the zemindar, might makein his accounts. Some retrenchments were made,
and to recover the balange which appeared due, the zemindar brought this suit,

Held, that as the defendant had egreed by*his kabuliat to make the principal kut-
cherry his place of business, and ag both the plaintiff and defendpnt agreed that the
cause of actionarosein he principal kutcherry,and as it was the place to which all the
moneys where remitted, and whereall the accounts were prepared,wnd the moncy first
came under the control f the defendant, and was by hLis order disbursed, the caus®
of action arose in the district within which tho principal kutcherry lay.

Baboos Chandra Mhdhab Ghose and Mahini Molun Poy for the appellant.
Baboos "dnand Chindra Ghosal and Abkai Charan Bese for the respondents.

TrE facts of the case or fully stated in the judgment of the Court, which
was delivered by

Loch, J.—The question before us in this wase i§ in itself a simple one. It
is-——What is the place where the cagse os action arose between the parties, and
ju what Court should the suit have been instituted ?

The suit is clearly one under section 24, ct X of |59, Tt is o suit by 2
zemindar against an agent for the recovery of roney in the hands of the said
agent. Whatever may be the allegation in the plaint, we see clearly that this
is the nature of thekuit.

14 appears that in Aghran 1272 (November 15th to December 14th, 1865),
the defendant executed a kabuliat in favour of the plaintif, when he (defend-
ant) was appointed superinteadent of two «states,» one called Chalmar, within

* Special Appeal, No., 1862 of 1830, 'from a decree of the Judge of the 24a
Porgunnas, dated the 28th July 1870, reversing a decree of the Deputy Collector of
)
that district. dated the lst March 1870,
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1871,‘ ¢ the Sub-division of Diamond, Harbour; and the other, Alipor:, within the
PRASANNA Sub-dxvxsmn of Ahpore.
CH];‘?SI;RA The defendant held the ofice of superintendent till Pash l"7o"(DecemBer
2. 14th, 1868, to January 12th, 1869) ‘an‘d then, for some reason or other which
PrasanNa  does nob appear, he gave al ikrar to the plaintiff dated the “19th of Pash 1279
Unaxozra RoY (Japuary 1st, 1847) to the effect that he would emake good any retrenchments
which [the plainéxﬁ made in the accounts of the estates committed to his
(defendant’s) charge.
The plaintiff, after eXamining the accounts, did make rebrenchments, refusmg
to admit certain itemas debited in the accounts aggregating to a sum of
Rs. 3,49, to recover which this suit is instituted under section 24 of Act X
of 1859 in the Sab-division of Alipore, apparently upon the gronnd that as one
of the cstates was in that snb.division, the plaintiff was entitled to bring his '
siit in that Court,

Subsequently, however, on the 28th January 1870, the plaintiff filed a petition
before the Collecter, praying that as the greater portion of the land to which
the suit referred was situated in the Diamond Harbour Sub-division, the suit
might be transferred to the officer in charge of that sub-division; and on the
29th of that same month the defendant filed a petition praying that t}}.e plaint
might be dismissed, because it had been filed in the Alipore Court which had
no jurisdiction to try the case.

On the §th Febuunary 1870, the plaintiff put in a petition saying thst it was
by mistake that he. had made tht: application to trasfer the suit to the

Deputy Collector of Diamond Harbour ; and he prayed therefore that it might
be tried in tho Ccurt in which it was instituted.

On the first of these applications the Collector appears oto have directed the
Deputy Collector to réport whether he had jurisdiction to try the case; and

on the subsequent petition presented by the plaintiff, he held that no action
need be taken then.

The Deputy Collector of the Sub-division of Alipore tried the question of
jurisdiction, and he held that as tho mokami or principal fkutcherry where the
zemindar’s treasury was, and to [whleh all remittances were sent, and where
the accounts of both the estates were kept, was situated in Mauza Bareh-
gola or Naraintola, in the Diamond Harbour Sub-division, the suit should have

been instituted in the Sub-division of Diamond Harbour, jas the cause of action
must be considered to have arisgn in the mokimi kutcherry

The Judge, on appeal, appears to consider that the sul’s being onc against a
gomashta under section 24, as the estates in his charge lie in different sub-
divisions, the zemindar was entitled to bring his suit in either Court Wébhln
the jurisdiction of which any of the lands was situated ; and he did not deter-
mine where the mokami kutrherry. -was situated, as he seemed to think thag
jt was dot necessary to deeide this point in¢determining the question of juris-
diction. The law issilent on the subject;” and the latter part of section 20,
Act VI of 1862, B. C., will not assist jus in determining the question of jurig-
dictiong bt leoking to the purpert of the pleadings ascstated to us, it would
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appear that both parties ‘consider it necessary to Jbave it determined where the !

mokami kutcherry is situated, as Jboth parties say that the ,cause of action
arsge there. The plaintiff alleges that the mokanx l\utchexry is in Bardowla,
within the Alipore Sub-division, and Jne defendant alleges that it is in
Barehgola or Naralntols, thhm the Dmmond Harb8ur Snb-divisid ; and we
think, looking to the terms 05 the kabuliat given by the 'ﬂefcndqng which
reqdired him to moke the principal Kutcherry his place of bifsiness, that must
be considered to be the place whepe the cause of action arose. Itwas to the
mokami kutcherry %hat all moneys were remittted, it®was there? that all the
accohnts were prepared, and it was there that the mepey first came undor
the control of the defendant, where by his order it would be disburaed, and
where in fact according to his accounts, the money was disbursed. .

‘We therefors do not agree in the opinion expressed by the Judge, that tho
plaintiff was at liberty to institute his suit in either one or the other silb.
division, for he ought to have instituted it in that ‘'sub-division where the defend-
ant had his place of busipesa; we therefore remand the case to the Judge to
determine whether the mokami kutcherry is, as is stated by the plaintiff, in the
Alipore Sub-division, or whether it is in the Diamond Harbour Sub- division
as is alleged by the defendaynt, and to dispose of the case accordingly.

Costs Will follow the result.

—_—
4
Before Mr. Justioe Norman, Offy. Chief Justice, and 8y, Justice Loch.
]
THEQUEEN «. DYRGA DAS BHUTTACP}ARJEE.*

Surcty—Recognizance.

. A surety who was Jail for an acoused person, having failed to produce him on
the day appointed, the Deputy Magistrate ordered that t!}e bail bond be forfeited,
and a warrant be issued for the attachment and sale of the moveable property,
first, of the accused, and, secondly, of thesurety. Norecognizance had been signed
by the accused, and no notice had been given to the surety to show cause. On a

reference by the Magistrate, the Deputy Magistrate’s order was sot uside as being
illegal.

O~E Durga Das Buttacharjee was sent up by the poliee for trial under
secbion 448 of the Penal Code. It seems that the accused was sent up on
bail, one surety in the sum of Rs.” 100%having been reguired by the police and
found. The surety was bound over to cause the,achused to appear before
the Joint Magistrate on the 10th November 18%0- The case was wmade over
for trial to the Deputy ]&f&gistrate. The accused was not present on the 10th.
On the 1lth, the Deputy Magistrate recorded a “proceeding” ordering that
the dbail-bond should be forfeited, and that “a warrant be issued for attach-
“ment and sale of the moveable prop'egty belonging te (lst) Durga Das

“ Bhuttacharjee, and (2rd) to his surety, Jadab Chandra Sarnokar, to tho
“ extent of Rs. 20 each.”

* Reference, nnder section 434 of the Code of Criminal Procedure, b\; the Of-
ficiating Magistrate of N uddea.
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