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18~1 question of possession, as well as of tit.le, should he enquired into, and the
---'-

MUSSJ>.~IAT suit decided ~ccording to the result of that enqniry. Both parties should be
YUSAN KHA. allowed" the fulleat ~'pportnlity of adducing any evidence thap t hey think tit to

TUN adduce in support of the issues fixed b~. tit,; Court.

n A'" S Costs ,,( t hia Itppeal "r.ll abi.lo th~ lillal rcsn lt .
.u.A.l\1N ~H,. tl:x.

1871
__}!Q"/0·. '- 'SnfiYATf JAlJUM.:ANI DAST (I'LAT"TfJ'I') 1'. SRfl\IATf PUUl' HI TnA~D

OTUERS (lJj<;J;'KNllANT"),*

• rower of the Conrt. of appeal uudcr soct inn 337 of Ac~ VII r of !S;;C', to reverse
the whole of the docrce of the Court below upon the apI'''''' of OlW only of the
pnrt.ics againsL WhVUl the decree was passed.

,.
Tms was a suit to recover Us, 58-1-1 from the defen<1ant by sale of u picco

of land measuring about one big-a mortgagod to the pluintitf', on tho graun,{

that the dsfsndunes Dwarkanath and JadLlllath had borrowed Rs. 16

from the plaintiff's late husband, and had oxocutod a bond whf'\l'oby the

possession of tho land in dispute was assign.,d to tho ly,~intiff's hnsbrmd ; that

after the death of her husband' the pl"illtilf rcmni lied in possossion and

cultivated the same , that in Aghran 127G (18G5) Dwarknath and

Jadunath and the defpndant FLHlu Bi:"i, to whom they had sold the land in
dispute, had out and carried away tho crops raised by the plaintiff; hence
the suit to recover the amount seemed by the bond, and hamag.-s for the crops

cnt and carried away by the defendant by sale of the mortgagerl premises.

The defendants DWjlrknath and Jrulunuth stated th&u they harl not exe­

cuted the mortgage <.bond, and that they had sold UlD pl'Operty in dispute.to

Fudu Bibi .
. Fudu Bibi stated that she hal] pnrellr.3C"l the property from the other

defendants, and that the suit had been Inst.ituted by the plaintiff in collusion

with tho other defendants on a false and fraudulent bond.

The Moonsiff held that \lhe bond was genuine, amI passed a decree in favor

of the plaintiff; ordering that the umoun~ in .SUlt be real izerl by sale of the

mortgaged premises if the amount be not paLJ before such sale.

On appeal by Fudu titi (the ,]efondunts Lwrukunabh an,] Jadunath did not.

appeal), the Snbordinate ,Tl~rlge hol,] that t.h(, bond was not, proved; that the

claim of the plaintiff was ',101. established, and that the plaintiff was not

entitled to enforce his altcged lien. That although the defendants Dwar­

kanath and. Jadunath did not appeal, yet us tile decree was pre.ludicirl

to the interests or Fudn Bih;, it rhould be sot aside. He accordingly reversed

the decree passed by the Monnsiff;

* Special Appeal, No.1 of 18i1, from" decree of t.ho Suborrlina te .Tna.,;" ot
Midnopore, dated tho 2Znd September 16iO, reversing-« rlccroc of the 1st ~I uon v

"itt of tha t (V~;tl';('t, f1nt(d t,ll(' ~'hHl 1\I1l.t'r'h uno
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'fhe plain tiff appealed to the High Court On t')o gronn,] (in!"r alin) tlpt 1i7l
as the der-ision or the first Courts did not pi-occed on a grolln1 common to u.ll RltnLlTI

the"'.I"fend:1I1LS, tile low,'r Appellate Conrt. WB wl'Oti~ in }rc"~l'sing tl:., wl mle .1.'''1'1,.,:\1

decree ou the appeal of Fudu Bib] alci~e.•and ill allowing the q ncst.iou "I' the U",;

geuuinencs:> or othor~ise of tho boud to bo opene,] w~en the p,lrtiecj who Ita,] , 7'.,
, tim'l '\'1'11, t' :.' C

executed tho bond dill not tn.ko <Jl(cep~ion to the jl1']gnH'nt of-lheJl\roonsiIY, Bllil,

Bfthoo [Tar! iJ[olwn Cltl/.{'l'('roulty f01' thc nppclln.nt.
il

B,lbao Damucltl1rn Banerjee for tho rcspondcnt.,

ICE)!P, J. (after stating" tho facts, eontinuctl)-The Suhord innte - .lwho

has found for reasons given in his decision th:1t the ],)1Hl on ,wllieh tho snit is

based was a frandulent transaction. This is a finding of fad which ,~"

cannot touch in special appeal, but it is contcu.Io.l tit at Ululer sort.iun :V17 of

the Code of Civil Proc,~dtlre t.ho 8uborclin:de Judge wail not eOllll'dl.'!lt to

reverse the decision of tho first Court, ill fa VOl' or tlto derond~lll.s ~ os , .1 Dud Z,

who did not appeal. Jtefcrrillg to that section, we find that au A)'lpellatu

Court may reverse or rnodif'y.a decree in fuvor of all the plaintifTs or dcf'eudants­

if tho Jeoision or the lower Court proceed on any ;:ronnd common 1.0 al1

Now there can be nj douht tt,..t the b.iais of this suit. all'] ti,e grolll\d n]llm

which the defence of the p:1.rties.)n tho· suit, the (lerenll;~llts K'R I, 2, a n d ;;,

rested. w:1.S whether this bond was genuino or not. If the boad \":1'1 not !;'lluin",

the defendants Nos. lam] 2' wer~, not liabI~ for tho mOllO". 0:)\"'1'0<1 by that bond,
and the Hen of the defendant No. 3 would. stand. Therefore they were all
interested in the '1ueSdOll whether th"t bond W:1.S gnotl or b:1<1. nor"ovcr, the

decree of the first Court is not one which can be d.ivide.I. The tirst Court.

does not say that th&pln.intiff is entitled to recover thi8 ,mOller us a personu l
debt against the detcndnnts Nos. 1 and 2) leaving the-llodg:'1gol1 prcrn iaos uot

liable, but the decree of the first Court is to the effect that the propl)dy is

liable for the sum decreed, and therefore we think that tho dcfend'lllL ",0, :l,
the party most interested in supporting her lion and showing- t hnr tIti_ bond wa s

11 collusive one, was entitled to open 011~ the whole case, and tile Subor-diuat 0

Judge having found asa question of fact tlmt ,~ltis bond was 11 fruudulo nt

tmnsaetion, we tnink that we cannot interfere ill. special appeal.

We therefore llismiss the appdl with costs.


