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“Before Mr. Justice Kemp and, Mr. Justice Glover.
MAHARKAJA DHIRAJ MAHTAB( CHAND BAHADUR (PrAINTIFF) ».
Mo SRIMATI DEBF UMARI DEBI uxp otnins (Dxeexpats).*
: Interest—Act VIII of 1869 (B. C.), s. 21—Rate of Tnterest.

¢ ¢ ‘
Under Act VIII of 1860 (B. C.), section 21, it is disrectionary with the Ju(ﬂge
to give intercst at 12 per cent. ; he is not obliggt to award interest to thab extent.

e
Bahoo Ashintti Hookerjee for the appellant.
Baboo Upendra Chaindr a Bose for the respondeunts.
8
The judgment of the Court was delivered by

Keme, J.—The only point raised in this case, in special appesl, is with
reference to the question of whether the Judge was right in awarding interess
at the rate 4 per cent. In special appeal, it is contended that, under
scetion 21, Act VIIL of 1869 (B. C.), the plaintiff is entitled to recover inter-
est ot the ratc of 12'per cent. per annum. We think that there is no force what-
ever in’this contention. Section 21 lays down thatarrcars of rent, unless other-
wise provided for by a written agrcement shall be lizble to intcrest at 12 per-
cent. per annum. There is no written agreement in this case, and thew~fore, if
the Judge thonght right to award any interest; he was entitled in hig discretion
to award it to the extent of 12 pei cont., per annum. Sce Nubokeuth Dey
v. Rajah Boradakewth Roy Bahadoor (1), Kashee Nath Roy Chowdhry v.
Mynuddeen Chowdhry (2), and Beckwith v. Kishto Jeebun Buckshee (8).

The special appeal is dismissed with costs,

Defove Mr. Justice B. Jackson and Mr. Justice Mookerjee,

1871 MUSSAMAT YUSAN KHATUN (Pramvtirs)v. RAMNATH SEN (DEFEnDANT)
‘March 28. .

Aet VIII of 1859, s. 230—Application—Regular Suit.

An application, under section 230 of Act VIII of 1859, should be registered and
numbered in the register of suits as a plaint in a regular suit, and the Court is
bound to determine, upon regubiv iss1es as in an ordinary suit, both the right and
title, as well as the possession of the applicant.

Baboo Debendra Naragan Bese for the appellant.
Bakoo Malit Chandra Sen for the respondent,

*Special Appeal, Nos. 2721 and. 2719 of 1870, from n decree of the Judge of
Hoaghly, dated the tlith November 1870, aflioming a decree of the Subordiaate
Judge of that district, duted the 30te Angust 1870.

+Special Appeal, No. 2220 of 1870, from a deuree of the Subordinate Judge of
Dacca, dated the 4th Aungust 1870, affirming » decree of the Moonsiff of that
district, deted the 13th Decomber 1869,
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"The facts of this cage, and the points raised in special appeal, ave fully stated

in the judgment of the Court, which was delivered by BIU;-SA\{AT
Yusa¥ Kna-
MooxERrIEE, J.—In this case the plaintid applied, undoer sectivn 230, Act T::N
VIIT of 1859, on the nllegatlon that the tiefcnda.nt Ram Nath Laskkar, who RAMNAT.HSEN.

had recovered a decree against ‘@olam Kadir Chowdhry, had is erecution of
thats decrce, dispossessed the plainviff from his'land. This apglication abpears
%o bave been numbered and registered in the register of suits, and issues were
framed as inan o?diuary civil suib for possession of lands At thegime of the
heariag of the case, however, it appears that the Meonsiff fixed e following
new issus. :—

““ Whether the plaintiff was inbond fide possession of the disputed property ;
if so, whether she cun derive any benefit under scetion 2307 The Moonsiff
tried this single issuc, and, coming to the conclusion that the plaintiff was nab
in actual possession, dismissed the suit ; it is said ‘““in the shape of non-suit.”

The plaintiff appealed, and the Appcllate Court affirmed the Moonsiff's deci-
sion, being of opinion that the sole matter that the Courts have to see inan
application under section 230, is whether the plaintiff was bowe fide in yosses-
sion. of the property, andJ was possessed by the decrce-holder defendant in
excaution of his decree.

Both the® Courts referred to p deoision of the 18th March 18G9—Sarada
Mayi Chowwdhrain v. Nabin Chandra oy Ghowdhry (1)-—as guiding them in
the dispcRal of this suit. But it appears to me that an application under sec-
tion 230, whea once registered and numberasd as a suit, .sbpuld be tried as an
ordinary suit between the applicAat as plaintiff and the decree-holder as defend-
ant. According to the’terms of seetion 2380, « the Court shall proceed to
“investigate the matter in dispute in the same manner, and with the like

« powers, as if a suit fr the property had been instit}lted by the appellant
‘ against the decree-holdér.” :

The subsequent Full Beneh deecision—Radha Pyari Debi Chowdhrain v.
Nabin Chandra Chowdhry (2)—which has beon passed on a refercnce made Dby
the same learned Judges who remanded the case on the 18th March 1869, has
decided fully as to the manner in which snits under section 230 are to be dealt
with by the Courts. I should think that, when 8 gnit has boen registered asa
suit under section 230, the Courtd are bound to investigave that suit as if it was
an ordinary regular suit brought by’ the 4pplicant in the Civil Court, and to try
not only the question of possession, but also the guest®dn of title. Turning to
section 231, it appears to me that the decision mtst be a final and completo

decision,. both for possessxon and title, for that sectjon bars any fresh suit upon
the same cause of a ction between the same parby or parties, or those claiming
unde) them. .

I think, therefore, that the case oughi'; to be .sent back to the Court of first

snstance[to be tried as an erdinary givil suit betweer the parties, in which the
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question of possession, as well as of title, should be enquired inte, and the
" suit decided accor ding to the result of fhat enguiry. Both parties should be

Yusan Kua- allowed, the fullest ¢pportynity of adducing any evidence that they think fit to
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adduce in support of the issues ﬁxed by the Comrt,
Costs of thia appeal Wil abide the final l("‘»n“}

Befare Mr. Justice Kemp anl Mr. Justico €lover.,

“SRINATLSADUMANI DASI (Prarstoov) oo SRIMATL PU DU BIBTaxp

OTHERS (DEFENDANTS).*

Power o€ the Conrt of appeal under section 337 of Ach VIII of 1830, to reverse
he whole of the deerce of the Court below upon the appenl of one only of the
partics against whom the decree was passed.

Tuwrs was a sdit to recover Rs. 58-14 from the [defemhmt by sale of a piece
of land measuring about one biga mortgagod to the plaintitf, on the ground
that the defendants Dwarkanath and Jadunath had borrowed Rs. 16
from the plaintiff’s. late husband, and had exccuted a bond wheveby the
possession  of the land in dispute was assigned to the phaintifi’s lmsband ; that
after the death of her husband ‘the plaintiff remained in possession and
cnltivated the gsame; that in  Aghren 1276 (1865) Dwarknath and
Jadunath and the defendant Fadu Bi)i, to whom they had sold the land in
dispute, had eut and carried away tho crops raisod by the plaintiff ; hcnce
the suit to recover the amount secured by the bond, and itwmages for the crops
cut and carried away by the defendant by sale of the mortgaged premises.

The defendants Dw(a.xknath and Jadunath stated th# they had not exe-
cuted the mortgage ¢bond, and that they had sold the property in dispute to
Fudu Bibi.

Fudu Bibi stated that she had purchused the property from the other
dofendants, and that the suit had been instituted by the plaintiff in collusion
with tho other defendants on a false and frandulent bond.

The Moonsiff held that the bond was genuine, and passed a decree in favor
of the plaintiff, ordering that the a.mount in sutt be realized by sale of the
mortgaged premises if the amount be not p'ud before such sale.

On appenl by Fudu Bibi (the defondants Dwarkanath and Jadavath did not
appeal), the Sabordinate Judge held that the bond was not proved ; that the
claim of the plaintiff was ot cstablished, and that the plaintiff wag not
entitled to enforce his alleged len. That although the defendants Dwar-
kanath and Jadunath did not appeal, yet as the decree was prejudicicy
4o the intercsts of Fudu Bibi, it shonld be set aside. IHe accordingly reversed
the decree passed by the Moopsiff,

# Qpecial Appeal, No. 1 of 1871, from a_decree of the Subordinate Judge of
Mndnopore, dated the 22nd September 1870, reversingsa decree of the lat Movns
i of that distriet, datad the 22nd Marel 1870,



