
VOL. VII.J Al'L'L\Dh\

A 1}('~'8on who i~' tricc1 3m~ cliach .T~(;\l for t11(- nITi:nc~: of a,;-;g:liiH nndt':~ scci.ion
u;j~, I'ennl Colle, cai~lot ~1,gnin, upf;n tho snmr: comnlaiut., l)c'\rictl f:'j' ~1.t'illlBilig hnrt .

., .
A coolie namod K;ll'trlll ckirg'c,i "no 1\11. Memoics Stllil'il with h;n';n; 1O.'C'ru]y

floggod him with a c.uic. 'lhc D\.'~)u'~y G0111111i5siDilcr of Lul.uuporc who tricli

tho en!-1l:-'j cousid cro.I the f,1CLs l',lJf'g"ol in t1l(~ cC'IllJl1:linL to .unount to an assault

but the compluinant f[ljlil1,~' to estalJji:dJ :1 prim(~ [ac«: case of assault he <!is..

t·.harged tho accused. The Commissioner wns of opinion tkLt there waa »

failure of iusf.ico in this. case, and dimck,l tho Deputy r:rinmissioner to put
" .

Mr. Smit.h on his tl'i/1l i upl)n the samn complaint, fIll' (;a.nsin.g hurt, 'I'ho Deputy

Comrnissionci- was of opinion that ~.1C'eti011 ;;5 0f tIlt) Crim iuul llrocedlu1'!o Codo

barred the second tria). 't'110 mlttt,," wag t.hcn brOil::;'), t to tho notice of tho

Judicial ):onlTni~8ionerl \",110 WHR a NCR.siOlU{ Jndg'c. The Ju rlicial Comm izxionor,

agreeing wrth t.lu: vil.')v taken !J~. the Corn» isdoll'_'1') 8~;JlL ~l P qw pl'("LecdiIlg~JI

to the High Court.

'rile opinion or LIlt" High G(l1!l't \\'H,~ doii~~rc(illY,,
1l\YLEY, ,1.---'11'. Mell"ic" SlIlilh hllvil1~ been di"ch;~l:-;ed (;n 1:,,; trial for the

offence of .issuult. Or us~ of crim iun] force under section :.l:J2 of tl.c Penal Codr-,

which includes tho "Ilelle" "f battnry (Sec illorgi\ll and ilf.r.chl'cnon's Pcua l

C(.dc, p,lgO ;;OS), eHlll:f<JL now he hied for" causing hurl," The criluina.l mnt t.cr

All respect of wliich ~1l'. l\.!clJ/i!:s 8miUl WaS 11';u11 was {La l1Clg::!illg awl bcutt1l 6
"f a coolie with a cane; of t liix ho Was acquit ted. It is now intend",] to put.

Mr. MCtl";es fltl~itll 011 his tri>\l for Lito mme crnniual matter IIP0l> :L cbargc of

I call~in.;; uurr.' It is (ll1it:~ c lc.u: tJI;d, ll;lrlt~r wha,Cevcl' dCflornlllaLio:l the oiIcllco

ia ela,ssnd, iii is the nne of1\n1('() of bU:ILin~ [tint nOj,[gi!l.~. A ~0con(1 Lrla I for [he

lI,une offcneo call not lio allolVe,l h taku l'h1'j', re:~lLrci beill:; h"d t» t110 provi

:--:iOliS of Bl:('.tiOl~ fJ;) of th» Code lif Criwillal Pr\w,~dnrc.

III the !'11St) of Th, (Jne"" v. l}wurk~, Nut', JJ"tt (1), Sir Bu rncs I'cacuck , itt

hi~ jwl£ttlH~lliJ) (li:-::~"Hl,-';0~ fully tho plc:t of ({I'trc foi~ "tt:i.()l~:I) :tlll1 hj~ Lor-d

Nbip nin kos th" fnlluwing ol"'TV'lL;"tl; "WheA it is said t.hat. t ho offences

must be the "'Ill!', it is 'merely rnC'tnl that they irl~tst be in rcuhty the same."

1L uppcars to 1l.~; tll:h thl-' .utual (dt~nen of which M». Smith was acquitted i~

t,\l(~ :::;.~tnlC~ as 1hat fur wluch he ll;{,s heen again indicted) unlcr i.hc term .; hurt.."

Uncle)" thC~B circumstunccs t.hr: plea. of «vt,» )~ji.c: a~'(i((d s tands good, and tho

second trial should not take plac«:

" Refel'enee nnher ~.odiollriL "f li1C Co,]o or Cl'itljuul l'roce<lmc lJ~' the om·
tl!iL11 ug Judicial C"Hllllissiuner {If Al'"i~~ll1l'

1871
J·nfu: 7.
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Be/o,j'e 'M?'. Justice Kemp and, jJk Justice Glovei',

MAHATtAJA DHlltAJ :N1AHTAB( CHAND BAHADUR' (PLAINTIFF) V.

SRVIIATI DEBKUMARI DEBI A~D OTIHms (Dln·ENDANTS).*

Intereli.-Act VIII of 1869 (B. 0.), e. ?l-Bate of Interest.
,'\ ' J"

Under Act VIII of 18GO (13, C.), section 21, it is disrectionary with the Judge
to give interest at 12 per cent.; he is not oblig'rl to award interest to that extent.

Baboo Ash11!(/,·it lrfooh:~)jee for the appellant.

Baboo Upend!"," Cha;;ala Bose for the rescondents,
(, -

'I'ho judgment of the Court was delivered by

KEMP, J.-The only point raised in this caeo, in spcoial nppoal, is with

re<'eronco to the question of whether tbe Judge was right in award ing interess

at the rate 4 per cent. In special appeal, it is contended that, under
section 21, Act VIII of 18GO (B. C.), tbe plaintiff is ,'Jntitled to recover inter

est ot the rate of 12'per cent. per annum. We think thut there i" no force what
ever in'this contenbion. Section 21 lays down that arrears of rent, unless other
wise provided for by a written agreement shall bo Tiablo to interest at 12 per
cent. per annum. There is no written agreement in this case, and thcr-ifore, if

the Judge thought right to award any interest) he was entitled in his discretion
to award it to the extent of 1:J pot, cent.. per annum. See Nuboh(JJ!th Dey
v. Rajnh, Boradalcanit: nay Dahl/dnor (1), lit,s!tee Natl: Roy Chmvdhfy v .

.lJlynudrleen Uhowdhfll (~), and Beckwitk'v. Kishio Jed",,, Buclsshec (3).

Tho special appeal is dismissed with costs,

1871 :r.mSS'I\MAT YUSAN KIIATUN (PLAINTIFF) 1'. HAMNATH SlDN(DEFENDlI.NTlt
"lIm'elL 28.

Act VIII of J850, 8. 'J30-Application-llcglGlar Snit.

An application, under section 230 of Act VIII of 1850, should bo registered and
numbered in the register of suits as a plaint in a r-cgular- suit., nnrl tho Court is
bound to determine, upon regn~\l' issues as in an ordinary suit, beth the right and
title, as well as the possession of the applicant.

Buboo It-hrmlr« Na"(Jpn nose for the appellant.

Baboo l1/l/lit Chl/ndm Son for the respondent.

*Special Appcnl, Nos. 27;',l aml 27Hl of 18"10, from n decree of the Judge of
Hoaghly, dated the l l th Novnmhel' LKjV, afliL'mil1g a decree of tllC Subordr.iate
Judge of that district, dated the ;lOte AngLlst 18iO.

tSpeeia! Appeal, No. 2220 of 1870, from a decree of the Subordinate Judge of
Dacca, <1ated thc 4th August 1870, affirming I' decree of the Moonsiff of that
(];striet. dr,te(! the 13th December 181m.
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