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Befeve M Justice Boyloy and My, Justice P,
KAPTAN v U M. SMITH*

Assault— Causing Iurt—Adutre fois Acqprit—Denal Code (A58 YIY of 1860,)
. I ; ” . L _
N & 352—Criminal Procedure Code (Aef XXV of 1841), = &5,
A person who e tricd aud diseh el for the ofenca of assailt under sceifon
852, Penal Code, catinot again, upen the same complaint, helried fop “Feausing hart,
J
,

. - . B -
A coclienamsd Kaptan clisrged onie Mr. Menzies Smith with having severely

flogged him with a eane. The Depuly Cotmmissioner of Lukimpore who tried
tho case, considercd the freis sllegad o the complaing to awnount to an assault
but the complainant failing to estabiish & prima fecie case of asganit he dis-
charged tho accused. The Commissiocner was of  oplnion that there was o
fajlure of justice in this,case, and directed the Deputy (“;r‘mmissionor to put
Mr. Smith on his trial, upon the same complaing, for cansing huart.  The Deputy
Commissioner was of opinion that section §5 of the Criminal  Procedufe Codo
barred the second trinl. Tlo matter was then brought o the notice of the
Judicial Yonimissioner, who was a Hessions  Jodee. The Judicial Conrmissioner,
agrecing with the viaw taken by the  Commissioner, sonb up the preceedings,

to the High Court.

Thie opinion of ihe High Goet was delivered by,

Bavuey, J.—Me. Menzies Smizh having bLeen dischaiged on lus trial for the
offence of assault or usac of eriminnl forece under scetion 302 of the Denal Code,
which incledes tho offence of battery (Sce Morgan and Machparson’s Penal
Cude, page 308), cantou now be bried for © cawsing hurhy”  The criminal matter
in respect of which My, Menzies Smith was fried was the loguing and beating
of a coolie with a cane ; of this he was acquitted. 1t is now intended  to put
Mr. Menzies Smnith on his trial for the same criminal miattar upon o charge of
Y eausing huet” It is quite clear that, wider whatever denomination the oftence
iz classod, ik is tlie dne offerice of beatior  and Hovging. A second trial for the
zame offendo cannot be allowed 1o tako placg, regard being had to the provi-
sions of scetion 53 of the Code of Criminal Procedare.

In the ense of The Queen v. Dwaerll Natic Duie (1), Sir Barnes Peaccek, in
his judgmient, diveigses fully the plea of antre Jois Wieyn't, and his Lord-
ship makes the 1':»!10\\’11‘;.'_; observation : “ Whea it §s said  that the offences
inust be the same, it i3 meroly menut  that they inust be in reahty the same.”
1t appears to s thit the actual offence of which My, Smith was acquitted iz
Jhe sgume as b for which be bas been again imlicted, upiler the tern ™ hurt.”
Under these cireamstancés the plea of aufrs fois arquil stands good, and ihe
sceond trial should not take place.
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* Reference unber cection 43t of the Code of Crimiuel I'rocedure by the Ofii-
erting Judicial Commissioner of Assam:-
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“Before Mr. Justice Kemp and, Mr. Justice Glover.
MAHARKAJA DHIRAJ MAHTAB( CHAND BAHADUR (PrAINTIFF) ».
Mo SRIMATI DEBF UMARI DEBI uxp otnins (Dxeexpats).*
: Interest—Act VIII of 1869 (B. C.), s. 21—Rate of Tnterest.

¢ ¢ ‘
Under Act VIII of 1860 (B. C.), section 21, it is disrectionary with the Ju(ﬂge
to give intercst at 12 per cent. ; he is not obliggt to award interest to thab extent.

e
Bahoo Ashintti Hookerjee for the appellant.
Baboo Upendra Chaindr a Bose for the respondeunts.
8
The judgment of the Court was delivered by

Keme, J.—The only point raised in this case, in special appesl, is with
reference to the question of whether the Judge was right in awarding interess
at the rate 4 per cent. In special appeal, it is contended that, under
scetion 21, Act VIIL of 1869 (B. C.), the plaintiff is entitled to recover inter-
est ot the ratc of 12'per cent. per annum. We think that there is no force what-
ever in’this contention. Section 21 lays down thatarrcars of rent, unless other-
wise provided for by a written agrcement shall be lizble to intcrest at 12 per-
cent. per annum. There is no written agreement in this case, and thew~fore, if
the Judge thonght right to award any interest; he was entitled in hig discretion
to award it to the extent of 12 pei cont., per annum. Sce Nubokeuth Dey
v. Rajah Boradakewth Roy Bahadoor (1), Kashee Nath Roy Chowdhry v.
Mynuddeen Chowdhry (2), and Beckwith v. Kishto Jeebun Buckshee (8).

The special appeal is dismissed with costs,

Defove Mr. Justice B. Jackson and Mr. Justice Mookerjee,

1871 MUSSAMAT YUSAN KHATUN (Pramvtirs)v. RAMNATH SEN (DEFEnDANT)
‘March 28. .

Aet VIII of 1859, s. 230—Application—Regular Suit.

An application, under section 230 of Act VIII of 1859, should be registered and
numbered in the register of suits as a plaint in a regular suit, and the Court is
bound to determine, upon regubiv iss1es as in an ordinary suit, both the right and
title, as well as the possession of the applicant.

Baboo Debendra Naragan Bese for the appellant.
Bakoo Malit Chandra Sen for the respondent,

*Special Appeal, Nos. 2721 and. 2719 of 1870, from n decree of the Judge of
Hoaghly, dated the tlith November 1870, aflioming a decree of the Subordiaate
Judge of that district, duted the 30te Angust 1870.

+Special Appeal, No. 2220 of 1870, from a deuree of the Subordinate Judge of
Dacca, dated the 4th Aungust 1870, affirming » decree of the Moonsiff of that
district, deted the 13th Decomber 1869,
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