1871
March .22

BENMGAT TsdA W REPORTS. VoL, VIL

Before Mr. Justice Glover apd Mr. Justice Mitter.
BINDUBASHINT PASI (oxk o tirs Prarxtevs) v, J. B, RENNY (oxg oF
a8 Diffexpants. ¥
Limitation Act(XI1¥ of'148‘\59), 5.1, el.,12—DPossessign under At VITT of 1859,8.224—
Possesgion withirppz’twelre years admitted by party tkrough whom adverse elaim is made,

A suit for possession of immoveable property is not barred bythe Law of Limitdtion
if the suit be brought within twelve years of posession having been delivered to the
Plaintiff ander ~ection 924, Act VIII of 1859, or if possession by the plaintift has been
admitted within twelvi: years by the party through whom the defendant claitis.

Baluo Mokini Mokan Roy for the appellant.

Mr. C. Gregory for the respondent.

. The judgment of the Court was delivered by

MiTTER, J.—1t appears that Uma Charan Ghose and others, the alleged
lessors of the plaintiff, instituted a suit against Mr. Renny, the predecessor
of the defendants, for possession of a moicty of certain lands appertaining to
a Shémilat Talook in Mauza Perikhalli. ‘I'his suit was decided on the 25th
February 1860, and as the lands covered by the decree were in the possession
of ryets who were entitled to occupy the same, possession was delivered to
the lessors of the plaintiff, under the provisions c” section 224 of the Code
of Civil Procedure, by a proclamation issucd.to the occupants of the property
by beat of drum, and also, as the Nazir’s report shows, by taking kabuliats
from them. Subsequé¢ntly the said Uma Charan Ghose and others brought
another suit against Mr. Renny for possession of the z:emuining moicty of
the lands sued for in the first case, on the 12th Jauum‘:y 1860.  Whilst this
suit was pending, a dispute arose under the provisions of Act IV of 1840
between the gaid Uma Charan Ghose and others on the one side, and Mr.
Renny on the other; and an award was madein favor of the former
on the 18th June 1¥6l.  After the passing of this award, Mr. Renny’s
pleader appeared in the snit and stated to the Cours that, ag possession of the
entire lands then in dispute bad been made over to the said Uwma Charan
Ghose and others under the Act IV award above referred to, the only ques-
tion which the Court had to decide was whether the plaintiff was entitled to
hig costs or not. It appears that this upplication being submitted to the
Court, the Court did not make any decree for the possession of the lands, but
gave a decree to the pl untiffs for the costs incurred by them in the litigation.

The plaintiff in this suit subséquently took s lease fr~m the said Uma Charan
Ghose and others in the rear 1270 (1863), and the present action was brought
by her for possession of the entire 16 annas of the land which were in dispute
in the two previous suits above referred to. The lower Appeliate Coubt has,
now found on remand that, avlvthoug}z formal possession was given to the lessors
of the plaintiff within twelve years prior t~ the instituvion of the present suit,

* Special Appeal, No. 1829 of 1870, from a decrce of the Subordinate Judge
of Jessore dated the 2nd June 1870, affirming a decree of the Moonsiff of
that ¢'strict, dated the 31st March 1869. '
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yet such possession was not sullicient to save J:m claim {rom the opemtmn of
the Law of Limitation when thcrc was no relisble evidence on the record to
prove that she either by her lossors or herself had actnally reoeived rents from
the ryots within’ twelve yoars prior to thy date of the institution of the suit.

We aro of opiniop that this decislon is "altogether? erroneons. 1§ does not
lie in the mouth of Mr, Remfx or his successors in title to =ny that the deli-
veyry of possession in the exccutioa department, under the 4provisiond of sec_
tion 224, was not sufficient in law to prove that the lessors of the plaintiff had
obtained possessiomof the propex'"fy covered by the decree. I% Mr. Renny
or kis successors, notwithstanding  such  delivery, con.timmd. to oppose the
occupation of the property by the lessors of the plaindiff, every sack, Act of
opposition wonld give to the plaintiff a fresh cause of action against them, for
the old dispute had been already sct at rest by the final proceedings of a
Court of competent jurisdiction. It was no fault of the lessors of the plaedn-
tiff that possession was given to them by a proclamation igsued under section
324, The law prescribes a certain mole for the delivery of possession in
cases were tho lands are in the actul occupancy of tenadts entitled to oc-
cupy the same; and it wag in that mode that possession was given atording
to the Judge’s finding to the lessors of the plaintiff, at least of one-half the
lands noy in dispute. With regard to the other half, there was the Act IV
award, and the admisgion made | by Mr. Renny’s pleader in the sait instituted
on the 12th January 1860, in whigh ho Mistinctly acknowledgol that posses-
sion of the lands claimed in that samit had been actually made over by his
client to the lessors of the plaintiff.  Under theso circanystances, it seems to us
clear that the point of Limitdtion cannot Le maintainad in this case. We
have some doubts, however, that the identity of tha lands has not beon pro-
porly determined by the lower Appellate Couart; and we therefore reverss the
decision of the Subordjnate Judge, and direct the case to be remanded to
that officer for a fresh decision on the merits.  If the f:_,lu.iutiif can show eithor
that the lands in dispate are coverod by the decres which was passed in
favour of the Iessors in the suit brought on the 23th February 1860, which
decree was subsequently esecuted in the manuer stated above, or even thut
they are covered by the award under Act IV of 1810 and the petition filed
by tle pleader of Mr. Renuy in the second suit, there can be no doubt what-
ever that the plaintift would be entitled to #ecovér those lands from the repre-
sentatives of Mr. Renny, who appeargo be the principal defondants in this case.

The costs of this appeal and of the lower Appellate Court will abide the
ultimate result.

Before My. Justace Phear.

HAJI ABDULVIDONA JONAS v. HAJI HARONE ESMILE
Registration—Agreemeyt for lease—Specific Performance.

An agreement for a lease does not require registration.

Tuig was a suit for specific perfoxmance of an, sgreement % lease. The
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