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iJ.'he judgment of the'Court wa~ delive'red by'

KEMP, J.-The only point taktm tn this case IS that the Ju}ge was rrong
in ho\ding that the surety was discharged from all liability to the plaintiff.

'fhe Judge, in supp~rt of his dejision, has quoted a decision-Pogosc v­
Anundo Uh1t1ulcl' Gohoo (1). Tho Judge found that 'the s")re~y had no
knowi':Jd<YP of the bond or ikrar, for the ikrar is in the nature of a bond
taken hyO the plaintiff from the I'rincipal,-thll.t is to say th~ gomasta ; ani that
this bond or ikrar was taken without theknowledge or can Bent of the surety,

and fixing certain periods for tho payment of the sums named in the bond

without the knowledge of the said surety. Wo think that the Judge was quitf)

right in applying the decision in Poqose v . An>tnd Chunder Oohoo (1) to this case.
Tho liabilities of tho partiej! were changed by this ikrar, and the surety in

our opinion was rightly discharged. There can be no doubt' that by the ikrar,
which was 'executed ali an adjustmcnt of accounts, and which states t~at Ii

certain sum, after deductions, was found to be due by the principal, the
gomasta, olte accepted that liability, stating that he could not pay that

sum at present, and he tsok time up to the month of Falgun of the year In
which the ikrnr Was executed, and. this lAving been done without the consent
or knowledge of the surety and his liability being thczeby changed, be

is entitled to he discharged frOID) all lia.bl~ity, and the> mere recital in the

ikrar that the surety w~s atill bound, cannot in any way affect or bind him.

The 80001H1 ground taken in appeal is that the Judge has dismissed tho
whole case of the plaintiff even as ag:ainst the principal who has been found
. . .

liable by the first Court, and who has not appealed. Nobody appears for

him in this Court, and M he bas not appealed to the Judge against the
decree of the first Court, that decree as against him must stand, and the deci.
sian of the lower Appellate Oourt will be modified to that cxtent. Costs in

proportion.

Before MI". J~UJt·ice Macphm'son and Mt... Justice Mookerjee."

'l'lLAK PATAK (DEFENDANT.) v. }IAHABIR PANDAY AND ANoTHER

(PLAINTIFFS.)'*'

[,andlot'd and Tenant·~OnusProbandi-Act' VIII of 1869 (B. C.) 8. 20.

r THIS was a suit for arrears of rent of a ticca cultivation, from 1274 Fasli
(1867' to the 12 annas kist of 1ll7i (1870). . .

,. Special Appeal, No. 2417 of lEll0, from a decree of the Subordinate Judge oE
Sarnn, dated the 26th August 1~70, modifying the decree of the 'Moonsiff of
tbat district. dated the 18th June 1870.
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1871' The defendant set up in his written statement that he had given np the

TII:;,~-'PATAKland on the expiry of his lease in 1274 (1~67), and was not liabie to pay the-

11. rentfoqheyears127rt-127:' (1868-1870). c

MAHABIR The Moonsiff held that the plaintif: had failed to prove that the defendant
l'Al'WAY. was in ppssession of th~ land for the pe'riod for which ..rrears of rent were

claimed, and t!J,'\t the defendant had relinquished the farm on the expiry ot

the IE! .se. He'accordingly passed a dcoree for arrears of rent of the 'lear

1264 (1867) and dismissed the suit as to the claim for the arrears of 1275-
, t.

1277 (1868,1870).,,'
On appeal bf the plaintiff, the Subordinate Jndge 11Oh1 that the evillan'.'e of

the witnesses ndducodby the defendant was not sufficient to prove that he had
relinquished the jote ; that he was bound, under section 20, Act VIII vf 18B!)

(B. 0), to give notice in writing of his intention to rolinquieh , that since

he had failed to give such notice, he was liable for the rent. He accoruingly

passed a decree in favor of the plaintiff for the.rent of the years 12H--1277

(1867-1870.)

Thl( defendant appealed to the High Court,

Baboo Debender Nos ayan Bose for the appellant.

Baboo Btuna Charan Banerjee for q\e respondents,

'MACPHERSON, J.-The case must be remanded to bo re-tricd upon the qU~R.

lion as to whether the' defendant did or did 'not remain on !tHe,' the year
1274 (1867), so as to be liable to the plaintiff for the rent which ~he plainWi
claims from him in tbis suit.

The Subordinate Jndge bas entirely misapplied soction 20, Act VIII of
1869 (B. C.), which i,as no referenco to this case. Neetion lU, Act X
of 1859, is almost ~qually inapplicable; because the tenant hel-l under"
lease wbich came to an end in the year 1274 (1867); and it is clear that a ryot

is. under no obligation to give any notice under section 19, merely io entitle

him to give up the land at the termination of a lease for a short term under
which he holds.

The Subordinate Judge bas -also gone wronp in thinking that it lay wholly

and exclusively upon the defendant to prove the fact of his huving given

up the land. It appears to me that it lies upon the plaintiff who says that
he did not relinquish when the term of his lease expired, to prove that the

defendant held on.
The Court must look ll;t the whole of the evidence on t 1\e record, and find

whether, as a matter of fact after the expiry of his lease, the defendant did
hold on. If he did, he will be liable to pay rent, if not, the plaiutiJfs case

must fail.

The appellant is entitled to the costs of thisappeal.

1l10oKERJEE, J.-This was a suit to recover arrears of rent for the years

1274, 1275, 1276 (1867, 1868, 18fi9) and 12 annan k:st of 1277(1870). The
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in 1274 (1867), the defendant had given • 1S'fJ
The defendant also pleaded that he'- .~

TILAK 1'.\1',,,
v.

MAnABlR
P~N[)AY,

defence was that, ~as the lease expired
up possession at the end of that year.
had paid tho rent for 1274 (l81'17).

The fir"t Court rgavo a decree for (the rent of 1214 (I80i), and diemisscd the
J

rest of the claim. Both parties appealed to tbe Subordinate Judge, Moulvi Itrat
) "

Hossein, who decreed the appeal of the plaintiff, and dismiss~d tlmt of tho
defendant. The Subordinate Judh holds that, inasmuch as the;ldefendallj ryot
has not given any written notice to the plaintiff, under section 20, Act VIII of

1869 (B. C), of his,intention to ~\Jlinquish the land, ho i~ liablo for the rent of

the s~me. He also lays it down as a proposition of law that "\!a:ol evidence
.' of witnesses is not sufficient proof to establish" the po~nt of relinquishment,
but that the defendant ought to have produced a written notice.

I think the Judgo is wrong in a every point that ho Las decided. TIc is

wrong in holding that the onus of relinquishment is on the ryot, It is admj~.

tod that tho lease under which the ryot entered was a lease for three years
certain, and extended from 12i2 to 1274 (,865 to 18G7). Tho allegation of
the plaintiff is tJut, altho~gh t.he lease expired at the end \If 1274 118ti7), the

ryot continued to hold on, nnd has conscqncni.ly made himself liable forercnt.

The plaintiff must therefore Plove his allegations.

Then ibis said that the duty of the ryot was to give a written notice under
section 20 of Act VIT.I of 1'69 (B. 0.). This section has been wrongly ap­

plied by tho Subordinate Judge. :It does J not apply to cases wcro tho ryot
holds under a lense, which was for a limited period) and. which period has
expired. After the expiry of the lease, the .yot had no riryht to hold; he might
have been considered to be a (res passer by tho plaintiff, and would have
rendered himself liable' to waail at. lIe would therefore be perfectly justifie

in giving up 11C1Ssession. Tho pl:lintiff ought to have' known that the lease
had exp;rcd, and not r-'quireJ a writton notice. ~

'I'ho defendant, however, has adduced witnesses to i)rove that 110 left the
jote on U;8 expiry of the term of t hc lease. The Suhordinate Judge was of

opinion that parol testimony was insufficient in law to prove the fact of the
relinquishment. In this view he is entirely wrong. Parol evidence, if be.

lieved, is as sufficient to prove a 'fact as documentary evidence. Tho Snbordf ,

nate Judge should not have rejected it as in ~nfficit'nt in law to prove the de.
fendant'S'l?crments. I would, therefore, rornand the case for a propor decision.. .) ,
with advertence to the cbove remarks. The Judge should in tho first instance
call on the phint:ff to establish 1his case; and if he su~eedS:in doing so, wilT

then sea wlu-fher the t)efendant has been able 'to rebut the evidence produced
1>y the Plaintiff, anq decide the case according tv the reault of that enquiry.


