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Baboos Gupinath Mookerjee and Anand Chandra Ghesal for the 'appella.nt.

Baboos Ramesh Chandra Mitter, Teyrucknath Sem, and Prassmna Kumar Roy
for the respondents.

The judgment of the:Court was delivered by

Keup, J.—The only point takbn in this case 1s that the Juﬁge was wrong
in ho’ldmg that the surety was d[scharged from all liability to the plaintiff.
The Judge, in support of his desision, has quoted a decision—Pogose v-
Anwzdo Chunder Gohoo (1). The Judge found that %he s7yredy had no
knowledw of the bond or ikrar, for the ikrar is in the nature of a bond
taken by the plaintiff from the principal,—that is to say th'e gomasgts ; and that
this bond or ikrar was taken without the knowledge or consent of the sarety,
and fixing certain periods for the payment of the sums named in the bond
without the knowledge of the said surety. We think that the Judge was quits
right in applying the detision in Pogose v. Anund Chinder Gohoo (1) to this case.
The liabilities of the partieg were changed by this jkrar, and the surety in
our opinion was rightly discharged. There canbe no doubt’ that by the ikrar,
which was ‘executed on an adjustment of accounts, and which states that a
certain sum, after deductions, was found to be due by the principal, the
gomasta, ohe accepted that liability, stating that he could not pay that
sum at present, and he tsok time up to the month of Falgun of the yearin
which the ikrar was execubed, ands this havmn' been done without the consent
or knowledge of the surety and his liability being theseby changed, he
is entitled to be discbarged from R all liabtity, and the, mere recital in the
ikrar that the surety was still bound, cannot in any way affect or bind him.

The second ground taken in appeal is that the Judge has dismissed the
“whole case of the plaintiff even as against the principal who has been found
liable by the first Co’urt, and who has not appealed, Nobody appears for
him in this Court, and as he has not appealed to the Judge against the
decree of the first Court, that decree as against him must stand, and the deci-
sion of the lower Appellate Court will be modified to that extent.  Costs in
proportion.

Defore Mr. Justice Macpherson and Mr,, Justice Mookerjee.*
TILAK PATAK (Derexpant) v. MAHABIR PANDAY AND ANOTHER
(PLAINTIFFg,)*

Tandlord and Tenant-»Onus Probandi—Act’ VIII of 1869 (B. C.) s. 20.

f Tuis was a suit for arrears of rent of a ticca cultivation, from 1274 Fasli
(1867 to the 12 annas kist of 1277 (1870).

* Special Appeal, No. 2417 of 18J0, from & dccre of the Subordinate Judge of
Sarun, dated the 26th August 1§70, modifying the decree of the ‘Moonsift of
that district, dated the 18th June 1870.
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The defendant set up in his written statement that he had given up the
land on the expiry of his lease in 1274 (1867), and was not lisbie to pay the
rent for the years 1275—1277 (1868—1870).

The Moonsiff held that the plaintie? had failed to prove that the defendant
was in ppssession of thl land for the penod for which urrears cf rent were
claimed, and that the defendant had relinqugéhed the farm on the expiry of
the lewse. He“accordingly passed a deeree for arrears of rent of the.year
1264 (1867), and dismissed the suit as to t,l‘)e claim for the arrears of 1275--
1277 (1868-1870). . "

On appeal bg; the plaintiff, the Subordinate Judge held that the evidenve of
the witnesses adduced by the defendant was not sufficfent to prove that he had
relinguished the jote ; that he was bound, under section 20, Act VIII of 1869
(B. Q), togive notice in writinug of his intention to vrelinguish; that since
he had failed to give such notice, he was liable for the rent. He accordingly
passed a decree in favor of the plaintiff for therent of the yecars 1274--1277
{1867—1870.)

The defendant appealed to the High Court.
Baboo Debender Nar ayan Bose for the appellant.

Baboo Bama Charan Banerjee for the respondents,

Maceuerson, J.—~The case must be remanded to be ro-tried upon the ques-
tion a8 to whether the defendant did or aig - not remain on after the year
1274 (1887), so as to be liable to the plaintiff for the rent which the plaintif
claime from him in this suit.

The Subordinate Judge hag entirely misapplied section 20, Act VIII of
1869 (B. C.), which has no reference to this case. Section 19, Act X
of 1859, is almost equally inapplicable; because the tenant bell under «
lease which came to an end in the year 1274 (1867) ; and it is clear that a ryot
is.under no obligation to give any notice unnder scetion 19, merely io entitle
him to give up the land at the termination of a leaso for a short term under
which he holds.

" The Subordinate Judge has -also gone wrong in thinking that it lay wholly

and exclusively upon the defendant to prove the fact of his having given
up theland. It appears to me that it lies upon the plaintiff v'ho says that
he did not relinquish when the term of his lease expired, to prove that the
defendant held on.

The Cowrt must look at the whole of the evidence on the record, and find
whether, as a matter of fact after the expiry of his lease, the defendant did
hold on. If he did, e will be liable to pay rent,if not, the pla.iutiﬁ"s/ case
must fail.

The appellant is entitled to the costs of this appeal.

MookerJEE, J.—This was a soit to recover arrears of rent for the years
1274, 1275, 1276 (1867, 1868, 18G9) and 12 annags kist of 1277 (1870). The
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defonce was that, 'as the lease expired in 1274 (1867), the defendant had given , 1545y

up possession ab the end of that year. The defendant also pleaded that he -—- *

had paid the rent for 1274 (1887). Trnak Parsy
The first Courtrgave a decree for jthe rent of 127% (1807), and dismiksed the MA?{mm

rest of the claim. Both parties appealod to the Subordingte Judge, Moulvx Itrat  Pawnpay.

Hossein, who decreed the appeul of the plaintiff, and dlsnnsscd that of tho

defendant. The Subordinate J ud3e holds that, inasmuch as the ,defendzmﬁ ryot

has not given any written notice to the plaintiff, under section 20, Act VIIT of

1869 (B. C.), of bis jintention to Jdelinquish the land, he i tiable fox; the rent of

the same. He algo lays it down as a proposition of law that ‘“Jparol evidence

¢ of witnesses is not sufficient proof to establish” the point of relinquishment,

but that the defendant ought to have produced a written notice.

T think the Judge is wrong in a cvery point that he kas decided. He is
wrong in holding that the onus of relinquishment is on the ryot. It is admif
tod that the lense nnder which the ryot entered was a lease for three ycars
certain, and extended fmm 1272 to 1274 (865 to 1867). The allegation of
the plaintiff is that, nlthou"h the lease expired at the end of 1274 (1867), the
ryot continued to hald on, andhas conscquently made himself liable forercnt.
The plaintiff must therefore prove his allegations.

Then ibis said that the duty of the ryot was to give a written notice nnder
section 20 of Act VIl of 1269 (B. C.). 'This section has been wrongly ap-
plied by the Subordinate Judge. Tt does Ynot apply to cases were the ryot
holds under a lease, which was for a limited period, and, which period bas
expired. After the expiry of tho lease, the ryot had no right to hold ; he might
have been considered to be a (re%pmssor by the plamtxff and would have
rendered himself liable’ to wasilat. e would therefore be perfectly justifie
in giving up vossession. Tho pluintiff ought to have known that the lease

had expired, and not rdquired a written notice.
) E )

The defendant, however, has adduced witnesses to Prove that he left the
jote on thz expiry of the term of the lease. The Subordinate Judge was of
opinion that parol testimony was ingufficient in law to prove the fact of the
velinquishment. In this view he is entircly wrong. Parol cvidence, if be,
lieved, is us safficient to prove a 'fact ag documentary evidence. The Subordi.
nate Judge should not have rejected it ag in gufficient in law to prove the de.
fendant’s averments. I wonld, thelefore, remand the case for a proper decision,
with advertence to the 2bove remarks.” The Judge should in the first instance
call on the plaintiff {0 establish lhis case; and if he sumeeds’in doing so, will
then seo whether the defendant hag been able %o rebut the evidence produced
by the p{aiutiff, anq decide the case according to the yesult of that enquiry,



