[

T
,l*ll

In wue
MATTHER OF

t

BENGAL LA'W REPORTS, [VOL. VII.

has Iost his right, inasmuch ashe did not notify the fact of the money being
.z tound to theZjlla Judge within one month as required by the Regulation.
He then states that, dapposing that ho is not enmtitled to- clpim as finder, he is

Jb”:nPfl“‘“O“ entitled o get tho money under the geaeral custom of the country, whicl
CHaraN

1571

Feby G,

gives property, of this description to the owrer of tho estate in which it is

found, » Now, L1 the first place, whatever, custom there might have beon at one
time with regard tosuch matters, was done away with by the enactmdut of
Reguhtlon V' of 1817, the preamble of svhich states cxpressly tho reason
why that Taw was enactod ,—namely, because of the doubts which had arisen as
to the disposal of such property on account of the conflicting provisions wf the
Hindu and Mahomedan law ; and evenwere we to suppose for the sakeof
argument that there was such a custom still existing, it is quite clear that the
appellant could not be called, in the scnse which ho secks, the owner of the soil,
inasmuch as the ownership of tho soil for such purposes would be the ruling
power of the country,—that is, the Government,
The appeal is dismissed with costs.

Defore Mr. Justice E. Jackson and Mr. Justice ]lfookmjce.*-"

RAM DAS SAHA (Pramntirr) 0. MAN MAIIINI ASI (DEFENDANT.)™

Special Appeal ~I/np1 oper Mode of Dealing with Evidence—~Ground of
Spcaal App2al.

Baboos Krishna Sakhe Mookerjee and Hem Chandra Benerjec for the

appellant.

.

(33 )
Boboos Durga Mokasn Des and Nalit Chandra Sen for the respondent.

Tue judgment of the Court was delivered by

J&CKSON, J.—We think that the decision of the lower Appellate Court musg
The question at issue in the case was ag to the right of the plaintift

be get aside.
godown, Tho defendants pleaded

to recover possession of half of a. certain
Umitation, and pleaded also that the  half of the godown belonged to them.

Thers appess to have been two suits connected with this half share of the

godown : one in tho Small Cause Court in which the defendants sned for rent
and in which the present pla{htiff intervened, but Ms claim was disallowed,
and the defendants obtained a deeree for the whole rent; the other suit was
instituted by the present plaintiff, and was numbered 173 of 1868, but it was
subsequently withdrawn. 'Lhe first Court, in taking np the preser. case,
appears to have sent for the record of the case No. 173 of 1868, as well of tho

small Cause Court case. Tt would appear.that a nnmmber of the defendant

* Special Appeal, No. 1880 of 1870, from 2 decrce of the Additional Subordi

ze of Dacen, dated the 26th June 1870, reversing a decrec of the Moonsiff
stf.ct, dated tae. 20th Noveuler 1668,
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documents were filed in the former case, and we suppose that the case was 187V
sont for, in order that the documents might be used as evidence in this case. = Ra qu ‘11,:,4.\

’

The first Conrt decreed the plaintiff’s casp. But we are’not ot present coni; _— 11\1 e
cerned with the decision of that Couft. The Appellate Court, thc‘Comt o Dast,

the Subordinate Judge of Daccea, has sot aside the decision of the Moonsiff, and

has d'smissed the plaintiff’s claim. Iteig diflicult, from the nw,nn,x in wluc‘h the
Subordinate Judge of Dacea has worded his judgment, to ascertain exactly
what he means in seve.nl portions of it. e commences lus ]udfrment: on the
point of limitation by stating that * the kabuliat dated 18th Katik'1274 B. S

that he (plaintiff) has filed, has not been proved.” Now it%s admitted that thi®
document is attested, and the first Conrt velied upon this document as Lome
evidence. It is difficult then to understand what the Subordinate Judge means

by saying that it is not proved. Ie docs not give any reason for rejecting it' .
unless the next sentence containg that rcason, which runs as follows:—The
party who is said to have given it has not been adduced to swearto it.” If

this is the reason upon which he has rejected the kabuliat, it,is not a sufficient
rcason. It is not necessary to call the person who gave it in order to prove the
document. Therec may be some reason why that person was not called, more
mpocinl]s‘ as it is admitt ad th’at on the record of the Small Canse Court, the

was the OVldoncc of this svery person io attest this very document. On what
ground the Subordinate Judge comes to thesconclusion that this is a false docu-

~.

ment his judgment in no way shows. This is the more 1mportant becanse
when the same Sabordinate Judge in the sate judgment goes fo the defendant's
case to allude to the defendant's ddeuments, he admits then? all, holding that they
make out the defendant's case, even though it is admitted on all hands that a
sreat number of those documents, if not the whole, are not attested any where
Jiven if they were atteyted in the former cage, and the Subordinate Judge has
made use of that evidenee, it is quite incomprchensibly why tho Subordinate
Judge should apply one law to thoe defendant, and & quito different law to the
plaintiff.

The Subordinate Judge saysin alluding to the evidence produced by the
plaintiff :—“The daugbters and the grandsons of the late Golak Chandra
* Dey, who are said to have gifted the properyy, afe, by the evidence of one of
“ them, Ramkumari Dasi, shown to Jhave been minors at the time, therefore they
* were incompetent to make such a gift even had the property been theirs; and
“ their statements regarding Kishormani's and Ahla®manis possession are
“false.” We have heard tbp evidence of Ramkumari Dasi, and it is admitted
by both sides in thi§ Court that that evidence does not contain the statement
which the Subordinate Judge puts into her mouth : not only does it not do so-
Tt it Ristinctly proves that the parties were not minors at the time when the
gift is snid to have been made. . .

Upon the merits the Subordinat; Judge commences his jundgment by saying
that ““the respondent (plaintiff) has nothing to prove the gift of which he

speaks.””  He goes on tosay i—* The parties who are said to have ma‘ie tho
*

» » ° %G



I3
6 ’ BENGAIrLAW REFORT'. [VOL. VII.

L]
1671‘ ¢ gift were minors at the time as seen from the deposition of one of them. Had
¢ this property been theirs, they are naf likely to have given itaway to their
l{Aé\;uliAs ¢ sigterin-law, Kishormati, to the detriment of their own childrcn I donot
v. “Delieve the evidence of the witndises , . who speak to it, for they have been

May MaHiNT 0 tutored‘ " It is to }_,0 sapposed that the Subordinate Judge means to say that

Dast,
the plaintiff haﬁ no documents by which torrprove the case- Both p'lr‘hes, I

understand, produced no documentary ev idonce. But, althongh the Subordinate
Judge gwes this ag a reason for rejecting Zhe plaintifl’s claim, he seems alto~
gether to hafo fallod to sce that the defendants mads emctlv tho same alleqa-
tion, namely, that théy only received this property by an oral gift. Why then
this'should be a reason for rejecting fhe claim of one side, and a reason for ad-
mitting the claim of the other side, it is difficult under ihe circumstances to see-
The v(:ry same remark applies to the fact that it is  improbable that the parties
¢ should have given the property, because both parbies say that it was given to

the detriment of the children. The children theniselves comeinto the Uenrt

and give cvidcnccv against their owny interest and in favour of the plaintiff. Of
course, their cvidence may be disbelieved, but the reasons given by the Judg
arc untenable, as they apply equally to both sides. As T have said Lefore, lLe
scoms to apply one rule to the evidenco of one gide, and another rule to the
cvideuce of the other sido. «

Then on the merits, in alluding fo the krarnama aled by the plaintiff, the
Judge says that he disbelieves the witresses for the plaintiff, Decause they have
been tutored.  How the Subordinate Judge has satigficd himself on this point that
the witnesses had bezn tutored, of course, we cannot sce, Ilad all the other
reasons given by the Subordinuto Judge been satisfactory in the case, we wmighy
perhaps have accepted his impression that there was somothmq in the evidence
of these witnesses which led him to distrust them.  But when all the reasons he
gives in bis judgment; appear to be almost from first to last unienable, we
think that the mere “statoment that the witnesses were all tatored, swithout
giving any reason for coming to that conclusion, is not a satisfactory adjudica-
tion of the case.

The decision of the Subordinate Judge must Le set aside, and the cage will
be remanded to the Judge, with a request that he will take up the case on his
own file and decide it, and puss a fresh decision upon it.

Costs of this appeal will follow the "ultima*e result of the suit,

1871 Defore Mr. Justice Kemp and Mr. Ji'stice Glover.

May 5.
T IN THE MATIER oF TUE Perimion or MAHENDRANATH MOOKERJEE.¥

Guardian, Removal of—Axt XI; of 1858, ss. 21 and 28—Appeal

Y

The ordsr of a Juix2, rejeciing anapplication for the removal of o guardian
under Act XL of 1858, is appealable.

b ’Miscol]jpncouﬁ Regular Appeal, Nc: 84 of 1871, from an order of the Judge of
Hooghly, dated the 20th Janrary 1871,
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MAuENDRANATT MoogeriEE applied to the Judge of Hooghly for th » 187i

. .o
removal of Bamasundari Debi, widow of Jaggeswar Banerjee, frow the guardian _

IX tug
PR . . . »
ship” of her minoy, step-sons, on the grounds of wasfe ;m(; mis¢onduct, and want MATTER oF
R ¢ X : " dpamy
of care with respect to the minors. ? THE PrTIvioN

’ g p
The Judge dismisked the application, on the ground”® that the applica t had apyy,

failed to prove auy of his allegations.

OF
ENDRA -
’ NATH
) ' . s Mooxerivr.
Makendranath Macokerjce appesled to the High Court. » foosurins
) R . . -
Baboo Anandachaldra Ghosal, for the opposite party, §ook a prejiminary ob-
jectidn that no appeal lay, as the certificate had not been withdrown, The
order of the Judge was final, ’ » .
Baboa Ambikacharan Banrrjee for the appellant contended that, as the applix
cation had been made wunder section 21, Act XL of 1858, to removo the *
.
guardian on the ground or waste, and of not takmg sufficicnt care of the per-
son of the minor, and as tho order ipassed on the application was an order
passed by the Civil Courf under Act XL of 1858, it wam appealuble under
cction 28 of that Act.

.

Baboo édnamlacha-mlm Qhokal in reply.
The judgment of theXourt wag dclivcrec} by,

Grover, J.—This was an application to have a certificates of adwinisiration
granted uuder Act XU of 1858 to oaue Bamasundari, yidow, of Jaggeswnr
Banerjce, aund step-mother and guardian of his minor children, withdrawn on
the ground of mismmm‘fgemont of the family cstate, waste, neglect to provide
the minors with proper means of education, or with proper food and dress,

A preliminary ubjec%ion was taken to the hearing 20f the appeal by tho
pleader for the respondent, on the ground that, as the *Judee’s order did not
direct the withdrawal of the certificate, it was not appealable. We think that
this objection isaltogetlier untenable.  The Judge has tried this caso under
section 21 of Act XL of 1858, which section gave him the power, if satisficd
that the manager had been iwmproperly fulfilling her frust, to withdraw the
certifieate ; but whether he withdrow it or ngt, the action which he took was
clearly under that section, and, therefore, by section 28, which lays down that
all orders passed by the Civil Court,’ or by any Subordinate Court under tLis

Act, shall be open to appeal, this order oftho Judge is sppealable.

* * * €, * #

> ‘
Upor the merits, the appeal was dismissed. 3
2
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