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Bejore Mr, Justice Kewgp ahd Mr. J ustige Glover,
[} ?
DAMUDAR ROY (DEFEXDANT) v, NIMANAND CHUCKERBUTTY (PraiNtiee.j*
» 4

3 »

Sale—Act VIII of 1865 (B. 0.)—Right of Purchaser.

A purchager at a salb in oxcontion of a decvee held under *Act VIFI of 1865 (B~

C.)) cannot be ousted from the property parchased by him without proof that the

decree and sale were fraudulent, and that he (the purchasoer) was a party to,#r had
notiee of, tho fraud.

Ox the 28th December 1865, 23 bigas of mil land were sold in execution
of a decree against Gopal Pal, and purchased by Nimanand. Tho talook -
dars received rent from Nimanand, and granted receipts to him, styling him
marfatdar. The talookdard bLrought a suit against Gopal Pal for arrears of
rent of 12756 B. 8. (1867-68), and obtained a decree. In cxecution of this
decree, the tenure wes sold and parchased by Damadar Roy. Hence the
present suit by Nimanand to%et aside the sale, and to recover posgsession.

The taldokdars (Messrs. Robert Watson and Co.,) denied the tenancy of thi
plaintiff and the receipt%t‘ rent from him.

The delendant Damudar contended that the sale conld not be st aside; nov
hig possession distnrbed. » )

The Moonsiff dismigsed the suit. 4

On appeal, the Subordinate Judge found npon the evidence that the plaintif
was the purchaser of the land in dispute; that he held possession of it through
tenants ; that he paid rgut to the talookdars, and obtained dakhilag, wherein
he was styled marfatder ; and held that the talookdar xonld not, after having
received rent and granted dakhilas to the plaintiff, sue the former tenani fo
arrears of rent for a period subsequent to the suction-sale. e acvordingty
pugsed a decree in favor of the plaintifl.

The defendant Damudar Roy appealed to the Higi Court,

L]
Baboo Rashbchari Ghose for the appeilant. '

M »

Baboo Mahendrolal Shome for the respondent.

The judgment of the Cuurt was Gelivered by
juag 3
»
4 . .
Krwmr, J.—The special appeilant in thig caze is  ous of the defendanis .
Fam

the Qourt below, who is the purchaser of a tenare, under the provisions ¢
Act VITI of 1865 (B.C.). lle contends that he.is au innocent purchaser ; thas
»

* Special Appeal, No. 2464 of 1850, from o deevee of the Subovdinate Judge o
Midnapore, dated the 23rd Aungust 1873, revevsing a deerce of the doonsiy

Thas distriet, dated the 22ud July 1869
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the Courts below have not found that there was any fraud on his part, and
therefore, thal,’ under the ruling laid down in Jan Al v. Jan Ali Chowdhry (1),
as tho decreo for remb cxisted ab ther! nno when the sale was ‘me de, and the sale
was a Pond fide one and he was a bond fide purthaser for valne, and
as jthe tcnurerpassed under that sale, and Dot the rights and interest of

v

he defaulter, that he is entitled to recoive that tenure free of eficum-
brances. I{ appears that the plaintif pprcbased the rights and intercsis
of one Grpgl Pal 11 23 bigas 13 katas of land. It s said that these 23
bigas 13 katas comnrise the whole tenure; that the plaintiff purchated in
exegntion of a Qivill Court decree against Gopal Pal on two dates namely,
on the 20th December 1865 and on the 8th Juue 1866. The plaintiff
then states that ho got jpossession, and let oub the lands to Gopal Pal ; that he
(the plaintiff) paid rent to the patnidars, Watson and Co. ; that the rent of
1275 (1868) was pald by him (the plaintiff) and that, notwithstanding such
payments, Watson and Co. sued Gopal Tal f((lr rent, obtained an cx part
decrec, and sold *he tenure ; upon which the defendant became the purchaser.
Tho plaintiff sues to obtain possession of this tenure, and seb to aside the sale
to tho defendant. .

)

The first Court dismissed the plaintifi’s suit, and appears to have'found that
the dakhilas put in by the plaintiff were spurious. Tue second Court foumd
that the plaintiff was the purchaser of the rights and interest of Gopal Palj
and although he Liad not registered his name in the patnidar’s sherista, that -
he had paid rent to #he patnidar, and that ho had obtained dakhilas, acknow-
lodging him (the plaintiff) to be the nuction-purchaser of the temure. The
Subordinate Judge further found that the proceedings of the zemindar in
suing for the rent of 1275 (1868), as against the old. tenant Gopal Pal, were

fraudulent, inasmuch rs these arvears did not exist, a.nd had alrcady been re-
covered from the plaintiff, the auction-purchaser. He therefore reversed the

decision of the first Court ag already stated,

" The)main ground af special appeal is comprised in the third ground taken,
pamely, that, even if the decree obtained by the patnidar was improperly
obtained, inasmuch as no arrpars were due, still the “special appellant was not
answerable for this, there being 10 legal evidence of fraud as against him,

We think that there can be na doubt that the decision of the Chief Justice
in Jan 4liv. Jan Al Chowdhry (1) does apply to this case. There wax an
existing docree forrent at tho time of the sale, and that was wae regularly
conducted by the Collecter under that decrce. Before, thercfore, the defend-
ant’s purchuse of the {fenuro under Act VIIT of 1865 (B C.), which conveyed
to him the tcnure frec of cncumbrances, can be scf aside, it must be shown
that bhe decree and sale weye fraudulent ; and thabt the purcher (defendant)
was & party to that fraud, or had notice of tht fraud.

We therefore remand the case to the lower Court fora finding on this point,
Costs to follow the result.

{i}1B. L, R, 2. C, 50.
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Before Mr. Justice Glover and Mr, Justice Paglh
E

3 ]
In e MATTER OF THE PrriTipy of UMA CHAI}AN BANERJEE.*
° »

Llegulation V of 1817——]{’[&154 Treasure— Duty of Finder o Hidden Trea-
ure—Liglt of Zemindar to H {dden Treasure —Right of Governmut.

CERTAIN persons fdund somo cuurthcn pots under the earth corfaining coin
worth about Rs. 348. The zemindars servant took th@: money from them on
account of the zemindar. The finders instituted a charge of theft againgt the
servant, which wag dismissed, and the moncy and a notice of what had taken
place, were sent by the Magistrate to the Judge of the district, that the
property might be disposed of under Kegulation V of 1817: The zemindgr
claimed the property on the gronnd of hig being owner of the soili The
finders claimed tho property on the ground of having found it. The
Government claimed the pl)'operty, 28 the provisionsof the*law had not been
complied with.

The Judge held that the ’ﬁndors were not entitled to the property, as they
had not gomplied with the provisions of section 8, Regnlation V.  of 1817 ;
that the zemindar was 5ot entitled to it, as he was not the finder, and ashe
did not give any notice to the Judge as reqlired by the Regulation. Ho held
that the property was an escheat, and accordingly passed an order to make it

over to the Collector on behalf of’tho Government, ,

The zemindar appealdd to the High Court.

Baboo Taraknath Dujt for the Appellant,

Baboo Abinash Clunder Banerjee for Government.®
The judgment of the Court was delivered by

GrovER, J.—The appellant in this case objects to the order passed by the
Judge of Hooghly in respect of the ownership of  certain treasure found in a
field within the appellant’s zemindari. It’appears thaf certain persons, in
the course of digging a field withix® the mppellant’s estate, came upon an earthen
pot containing some 348 rupees.  There was a quarre] amongst themselves
regarding the appropriation of the money which the zomindar heard of, and
w0 came in and took ib 01'1 his own account. The ‘zemindar claimg this pro-
perty in the firat plice, alleging that he was the pers(;n who found it, inasmuch
as it vgas found by his servents while corrylng out his orders in digging a
field. ‘

If this be so, and if he be entitled to edll him&slf the finder of this hidden
treasure, it is quite clear that, under Scction 8 of Regulation V of 1817, he

»

¥Miscellaneous Regula? Appeal, No. 98 of 1871, from & decree of the Jgdge of

H ooghly, dated the 29th December 1870, y ® ’
* »
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has Iost his right, inasmuch ashe did not notify the fact of the money being
.z tound to theZjlla Judge within one month as required by the Regulation.
He then states that, dapposing that ho is not enmtitled to- clpim as finder, he is

Jb”:nPfl“‘“O“ entitled o get tho money under the geaeral custom of the country, whicl
CHaraN
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gives property, of this description to the owrer of tho estate in which it is

found, » Now, L1 the first place, whatever, custom there might have beon at one
time with regard tosuch matters, was done away with by the enactmdut of
Reguhtlon V' of 1817, the preamble of svhich states cxpressly tho reason
why that Taw was enactod ,—namely, because of the doubts which had arisen as
to the disposal of such property on account of the conflicting provisions wf the
Hindu and Mahomedan law ; and evenwere we to suppose for the sakeof
argument that there was such a custom still existing, it is quite clear that the
appellant could not be called, in the scnse which ho secks, the owner of the soil,
inasmuch as the ownership of tho soil for such purposes would be the ruling
power of the country,—that is, the Government,
The appeal is dismissed with costs.

Defore Mr. Justice E. Jackson and Mr. Justice ]lfookmjce.*-"

RAM DAS SAHA (Pramntirr) 0. MAN MAIIINI ASI (DEFENDANT.)™

Special Appeal ~I/np1 oper Mode of Dealing with Evidence—~Ground of
Spcaal App2al.

Baboos Krishna Sakhe Mookerjee and Hem Chandra Benerjec for the

appellant.

.

(33 )
Boboos Durga Mokasn Des and Nalit Chandra Sen for the respondent.

Tue judgment of the Court was delivered by

J&CKSON, J.—We think that the decision of the lower Appellate Court musg
The question at issue in the case was ag to the right of the plaintift

be get aside.
godown, Tho defendants pleaded

to recover possession of half of a. certain
Umitation, and pleaded also that the  half of the godown belonged to them.

Thers appess to have been two suits connected with this half share of the

godown : one in tho Small Cause Court in which the defendants sned for rent
and in which the present pla{htiff intervened, but Ms claim was disallowed,
and the defendants obtained a deeree for the whole rent; the other suit was
instituted by the present plaintiff, and was numbered 173 of 1868, but it was
subsequently withdrawn. 'Lhe first Court, in taking np the preser. case,
appears to have sent for the record of the case No. 173 of 1868, as well of tho

small Cause Court case. Tt would appear.that a nnmmber of the defendant

* Special Appeal, No. 1880 of 1870, from 2 decrce of the Additional Subordi

ze of Dacen, dated the 26th June 1870, reversing a decrec of the Moonsiff
stf.ct, dated tae. 20th Noveuler 1668,




