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They are of opinion that he was right in holding that the plain-
tiffs had failed to establish the validity of the ikrarnama,

which was the foundation of their case, and in dismissing their
suit. Their Lordships will accordingly advise Her Majesty
toallow thiswuppeal, fo reverse the decree of the High Court,
and $o direct that in lieu thereof a dbcres be made dismissir’lg-"
the appeal against the decree of the ZillaeJudge with costs.
if the appellants have paid any costs under the order reversed,
thdse costs must be refunded, and they must also have their
oosts of ‘this appeal, '

Appeal allowed.
Agent for appellants : Mr. Wilson.

[APPELLATE CIVIL.]

AL

Th’fmc Mr. Justice Bayley and Mr. Justics Paul.

INDUR (JIIANDRA DUGAR (()NL or TIHF D}‘TL\TDA‘IT";) v LACHMI
BIBL (Praistiey)* ‘

Hungdi — Duplicate—Aiceptance— Civatont.

The plaintiff ¢btaindd a hundi from a bankor, 8., at Baluchar,for 4 cortain amodut
drawo upon the firm of tihe latter at Calenita. Afterwards on her representing to
B. that sho had lost the handi, B. granted the plaintif a duplicate, in the body of
which it was stated that if the original had been adcepted before prescittation of the
daplicate, the latter was to become unll and void. The duplicate was presented
to the agent of B. at Calourtay and payment was réfused on the ground that the
original had been présented and aceepbed and paid in due timo.  Held; that the
plaintiff had no éause of action against B.%oF non-payment of the duplicate liandi,
nor for nioney had gnd received ou uccount of the origival consideidtion having
failed.

Custom cannot affect the gxpress terms of a written contract.

Tue plaintiff on the sixth day of the dark side of the moon in
Jaishta 1926 Sambat, 31st May 1869, obtained e buddi for
Rs. 1,000 from the firn of Judur Ghandra Dugar at Balucliar,

* Speeial Appeal, No. 2554 of 1870, from a, decree of the Officiating Judge of

Moorshedubad, dated the 23rd September 1870, affirming a docre 6f the Susbor
dinate Judge of that district, dated the 31st May 1870
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drawn upon his firm at Calcutta. She alleged that this handi _ 187!
was lost, and that she therenpon gave notice of the fact to the h:iiRDS::; i
firm at Baluchsr, and obtained a dnplicate ? that when th? dupli- -
cate was presented for payment'to the firm in Calcutta, payment ’
was refused, with an endorgement on it, stating that*she original
hiiddi, presented by Har,r\&pand Roy Dowlat Ram, had %been
accepted and paidg that thereupon she gave notice of the dis-
honor of the duplicate hundi by the Caleutta firm to the drawer
of the hundi at Baluchar, and demanded paytnent from HWim-
Oun his refusing to pay, she brought this suit to recover the
amount of the hundi paid by her from him, making the person
who had presented the original hundi to the firm of the drawer
at Caleutta a defendan along with him.

The defendant No. 1. Indur Chandra Dugar, admitted having
drawn the hundi, and having granted the duplicate, as alleged
by the ‘plaintiff, but he tontended that he was not liable to pay
the amount of the qriginal hundi to the plaintiff, as he had issued
the duplicate on the express under8tanding that it was uot to be
paid if the first had been accepted before the presentation of the
second, and that this condifion was inserted im the body of the
duplicate hundi, apd that his firm at Calcuéta had accepted and
paid the original hundi, before the presentation of the duplicate,
In good faith and®n due course of businesssto one Haranand
Roy Dowlat Ram, a respectable maa, The' defendant No. 2
Dowlat Ram ‘urged that the plaintiff had disclosed against him
no cauase of action ; that he was not llable for the money, and
that he had, in good faith and in course of bnsiness, obtained
the original huundi from one Debi Dutj Ponkesmal,

The Subordinate Judge held that the plaintiff had proved a
custom among bankers that, whenever a duplicage hundi is issued,
the firm or individual,who has to acceps and pay it, must call
for a triplicate from the drawer before howoring the hundi. On
this point the Subordinate Judge remarked :—“In short, from
“ the tenor of the evidence of these wituesses above named, it
““seems Incumbent on the gpmasta In charge of the defendant’s
“ firm at Calcutta, to call fogr a triplicate from the drawer, his
“employer’s firm at Baluchar, and to make paymeut after
“ hearing therefrom, but it does not appear that t‘.';es ggomasta
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““had acted in compliance with this custom, so that the defendant
“No. 1, the drawer, is bound to pay the amount of the dupli-
“cate hpudl to the pla.mtxff »

With regard to the words in the body of the duphcate hundi,
which declawcd that it should be null »and void after the accep-
tande of the first, the Subordinate JyHO‘e held that, as this condi-
tion was contrary to banking usage, the defendant could reap no
advantage from it. The Subordinate Judge gave the plaintiff a
dearee for the amount to be recovered from defendant No. 1, the
drawer of the hundi, remarking that the defendant No. 1 could
recover the amount from defendant No. 2, by a separate suit
against him, Defendant No. 1 appealed to the Judge, who affirm-
ed the decision of the Court below. He observed :—The
*“ evidenco as to the custom which exists with reference to transac-
tions of the kind referred to in this suit is, I think, sufficient to
“ support the judgment of the lower Court as to the liability of
‘ the appellant.

“Tt is urged by the appellant that, masmuch as the daplicate

“granted to the plaintiff contained a condition that it should be
‘ payable only if* the first dvaft hald mnot been accepted, the
« duplicate can have nolegal validity. But the evidence as fo
“ custom sufficiently shows that a person who asks for and
“ obtains a duplicite draft is  entitled to have payment of the
*“original draft refused, untila triplicate be obtained, and the
“ defendant cannot, I think, be allowed to deprive the plaintiff
“of this benefit by the insertion of a condition which would
“ have that effect if the defendant’s argument be admitted. The
* duplicate appears to me to beone which must be decided
“ according to custom, and I thevefore dismiss this appeal.”

Against this «decison of the Judge, the ~defendant Indur
Chandra preferred a special appeal to the High Court.

Baboo Hem Chandra Banerjee (with him Daboo Chandra
Madhab Ghose), for the appellant, in the first place urged,
that both the Courts below had assumed the loss of the original
hundi, without deciding it as a questnon of fact upon evidence,
and that in the lower Appellate Court,.the defendant had brought
10 the notice of the Court the evidence whick would have estab-
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lished the sale of the original hundi by the first holder of at. __ 871
He next contended that the issue of the duplisate was not Inpur Cuax.
unconditional, but contained an express sttpulation that jt should pea DUUGAR
be null and void if the first hall already been accepted and paid ; Lacsm Brer
that as it was not even allgged, much less proved, titat the accept-

ance of the first was made iy collusion with the party present-

ing it, in order to,defraud the plaintiff, and that as onthe other

hand, the defendant had alleged and proved that the acceptance

was made in due course of business, bond fide, 4nd with ordiary
precaution, as the party presenting it was admitted to de a
respectable and wealthy man, the plaintiff could have no equitable

ground for asking the Court to give him a decree for the amount
recoverable against the defendant. Asto the alleged custom,

he urged that the evidence was contradictory, antl only went to

establish that, in case of a doubt, a triplicate should be called for.

The ev1dence, however, bf all the witnesses proved a custom that,

before the agent of the drawer received any notico of the issue

of the duplicate, or of the loss of tHs original hundi, he would be

fully justified, according to the usage of bankers, in honoring the

original, though presented by a transferee, updn being satisfied

that the party presenting it was a respectable and known person.

In this case theagent at Calcutta had taken precisely that

course. The hundi was a negotiable instruthent, and therefore

passed by mere transfer. Further he contended that the plain-

tiff, if there were such & customat all as the lower Courts

found, must have been aware of it ab the time he asked for and

obtained a duplicate, and it mustbe presumed that, when he

took it with that express condition, 'he waived the application

of any alleged custom.

Baboo Kali Mohan Das, for the respondent, urged that the
plaintiff had lost her money by the acceptance in Calcutta which
was made carelessly and contrary to the custom of bankers, Had
the agent adopted the erdinary precaution of calling for a tripli-
cate, this loss would not haye occurred to the plaintiff. The
plaintiff had proved the invariable custom of calling fora tri-
plicate whenever a duplicate was issued ; in this case, that-custom
had been deviated from and the plaintiff was therefore enttled
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to sue and recover from the defendant the amount of the hundi.

Tvous Cuar- As to the opdition in the duplicate hundi, he contended that

prA DUGAR
V.

the acpeptance of the original referred to in i% was not an

Lacrur Biet. acceptance in favor of any body dnd every body, bhut an accept-

ance in fawdr of the plaintiff, or of some one else bona ﬁde
presentmg in her behalf. It was ;’1ever intended that the con-
dition should override the custom, but that it should be con-
strued by the light of the custom.

Baboo Hem Chandra Banerjee was not called upon to reply.

Pavn, J.—In this case the facts ‘are very few and very
simple. It appears that the plaintiff, on the 6th day of the dark
side of the moqn in Jaishta 1926 Sambat (3(lst May 1869) obtained
a hundi for Rs. 1,000 from the defendant’s firmn at Baluchar,
drawn upon his firm at Calcutta.

The plaintiff alleged that that hundi was lost, and on repre-
sentation of that fact to the dsfendant, he granted the plaintiff a
second hundi drawn by his said firm at Baluchar upon his
said firm at Calcutta ; and in-the body of this duplicate it was
stated that, if the original be found accepted the duplicate shall
become null and void. It appears on the evidence that, when
the duplicate hundi was presented to the defendant’s firm at
Calcutta, the original had already been accepted, and the resulf
was that the Calcutta firm declined to accept the duplicate
stating at the top of it that they had already accepted the
original hundi presented by one Haranand Roy Dowlat Ram,
the defendant No. 2 in t}us case. In doing this they allege that
they followed the terms of the _duplicate hundi. Thus, the
plaintiff brings this action in one of two ways, either for the
non-acceptance 0f the duplicate hundi, or to recover money

had and received on the ground that the original consideration
failed.

It is quite clear that the non-acceptance of the second hundi
was in accordance with the strict terms of that hundi, and this

circumstance of refusal cannot give the plaintiff any cause of
action.

A3 to the plaintiff seekine to recover the amount of the
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original hundi, on the ground that the consideration failed,it 1871
appears to me that the plaintjff must lose her suit also. I think rypur Cuaxs~
the cousideragion had not failed, for it is Admitted by the plain- ** Dueas
tiff herself that the original hiéndi had been accepted by the Lacmwu Biui-
defendant’s firm at Calcua before the duplicate whes presented,
and that, on due date of theyoriginal hundi, the amount thereof
was paid by the asceptors. Under these circumstances it can-
not be said that the cousideration failed.

But an element of confusion has been imported into the Base
by the evidence of some witnesses as to custom. That alleged
custom cannot possibly override the plain terms of the contract,
as is evident from the clear language of the second hundi; but
besides that, the evidgnce in this case seems only to go to the
extent of showing that, in the event of both the driginal and the
duplicate being presented for payment by persons of equal
respectability, some further proceedings should be taken by the
production of a triplicate, and the paymeunt stopped until the
dispute is settled. That custom “thercfore doesnot affect the
present case before wus. If the custom howéver, does not
amount to that, but amounts to what the platatiff contends for,
viz., that notwithstanding the payment of the original hundi, the
duplicate must also be paid for on presentation, all that I can
say is that such custom is irrational, absurd, 4pd eontrary to the
principles of equity and good sense, and cannot be sustained as
a custom in a Court of Justice. If the plaintff had only been
guided by the ordinary principles " of eonesty and justice
she would have refrained from bringing the suit in this case.
The suitin fact seems to be a sort *of oppression attempted to:
be committed on the defendant, for nothing but a pure act of
grace and courtesy could render it abligatory on the defendant
to grant the duplicat® hundite the pla.mtlﬁ on the bare allega-
tion of the of'thelossoriginal. The defendant was not bound
to gmnt her the duplicate untilshe fully guaranteed him agaimnst
any foture demand. The result isthat the honesty of the
motive by which the defenlant. was actuated has been very ill
recompensed by the proctedings which the plaintiff has taken
against him in the present suit. I think that the suit against
defendan t No, 1. must fajl for all these regsdus, and ¢hat the suis
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against defendant No. 2 must equally fail, for there is no evi-
dence that the original hundi was veally lost, and had not passed
into thg hand of thi¢ defendant bond fide by salecand purchase.

The result is that this appeal niust be allowed, and the plain-
tiff’s suit dismissed with all costs.

Baviey, J.—I think it is not neflessary in this case to go
into the question of custom, for the duplicate hundi and the
endorsement upon it show the one distinct condition that no
acceptance of the duplicate should be made if the original were
once accepted, and the other that the original hundi had been

.accepted. The payment of the duplicate therefore by the very

1871

June 26,
—

terms of that document is not due on the duplicate, The first
hundi once accepted was an acceptance of all lability to the
total amount of the bill, »z., Rs. 1,000, and this suit by the
plaintiff is only an attempt to make the defendant twice liable
for one and the same amount. The duplicate was given by the
defendant, on the mere representation of the loss of the original,

as an ach of grace.

I agreein revepsing the judgment, of the lower Courts with

costs. ‘
Appeal allowed.

[ORIGINAL CIVIL.]

Before Mr, Justice Phear,

P. F. HUGHES ». THE SECRETARY OF STATE FOR INDIA
IN COUNCIL.

Contract of Service—Suit against Government for Wrongful Dismissal—
“ Public Servants.

A suit for wrongful dismissal by one of its servants will lie againat the Goverm~

ment. o
In a suit by a subordinate officer in the P."W. D. for wrongful dismissal, against

the Government, in which it was adritted thaf there Was no time of service fixed
end in which the plaintiff putin a memorandum of agreement between himself and
the Government, stipulating that he should give six months’ rnotice of his intention
to leaye the service of the Government,—



