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become the duty of the Subordinate Tudge to take up and try.~L
th ti £ I ti d hi d .. I TlIRCOLLECh:o quos Ion a va ua Ion an IS ecision a so would be final R F By
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and therefore tqere would he a final ,decision-that the suit lcould u,

t b . tai d' th M 'ff' C' lUT,T KU~IAR.no e mam ame -m eoouSI s ourt, and also a decision Dun

equally final that the suit could not be maintained in Iblle Subor-
dinate Judge's Court, which t\'ould lead to a practical absurd~ty

and the greatest insonvenience.
The result of this decision is that the appeal will be ~ismissed.

with costs ; the respondent win be allowed full costs, both in thfs
Court and before the Division Bench.

[APPELLA'l'E CIVIL,]

Before MI', Justice Bayley and MI'. Justice Ainslie.

MUBSAMAT >lURAJ BANSI KUNWAR (ONE OF rns DF:FENDANTS) P.

il;iAIIIPAT SING (PLAINTIFF)."

Suit by a Reversioner-DeclamtorlDecree-Oausc of Action.'

A. brought a suit against O. and D.,allgeging that he was an heir expectant upon see also
ilbedeath of B., a Hindu widow in poesosaion of an est-ate, and ~s such sought for a 15 B L R 78.
declaration of title, and t9 have a certain conveyance of this estate said to have
been executed by C. in Favor of D. set aside as affecting A.'s future interest. with,
out charging any acb oflwrite 01' injury to the property whieh might affect his rights

-as reversioner. Held, that A. had disclosed no cause of actt'lu against C. and D.

T'HE plaintiff in this case sued as heir to his uncle lor a
declaration of his [title to, and to sot astdo a kobala of a certain
share in an estate, said to have belonged to one Naudo Lal,
deceased, executed by one Champa Kanwari and others, dated
2'5th March 1867. The plaiut#! alleged that his ancestor,
one Sheoburn Sing, purchased the property in s,?it, on tho 25th
July 1828, benami, or ~tJ. the name of; one Uitburn Sing,and had
effected a mutation of name in his favor, but himself held pos
session of it; that after the death of Sheoburn Sing, his sons

•
remained in possession; that Nando Lal, one of the sons, died,

.• Special Appeal, No. 290 of 1871,' from a i:t'ecree of the Subordinate Jndge of
Bhagulpore, dated the 4th Docembet 1870, rcverslng a decree of the Moonsiff of

thlllt district, dated the 18th May 1870,
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lS71 leaving- a widow, who had succeeded him; that Champa Kunw.sei,
MUSSAMAT daughter and Dwarka Sing, minor, grandson of Ritburn Sing,

SURAl BANsI h d " 'd f '0. k b I . f f H t S h'KUNWAR a e~~cute the a eresai ,0 a a III avor 0 on~ a u a I, a~

v. the instigation of two other peN3ons. Prasad <" Sing and Jank 1

MAHIPAT S' h b I' iff II 0. desi f btaiSING. . rng, W o;~t e p ainti a ege ,were estrous 0 0 IllnlDg pas-
se{sion of the share in suit. The p,laintiff, therefore, sought for
a declaration of his title to the estate of lUs deceased uncle
Nando L'al, and that this alienation was void.

«:i,The vendees; under the kobala in question, denied the plain

tiff's title; alleged that Ritburn Sing was the real proprietor
and in possession; that after his death his heirs continued to hold
the estate, and that Champa Kunwari aud Dwarka Sing
being duly in possession, had sold the share iu question.

'I'he wife Qf Nando Lal, deceased, decbl'ed that she had
nothing whatever to do with the estate of Ritburn Sing.

On the evidence, the Moonsiff found that the plaintiff had
failed to establish his title; that Ritburn Sing was not.a' benami
dar but real proprietor; ani that he and 1;;s heirs had been in
possession. He accordingly dismissed the plaintiff's suit.
. The plaintiff appealed, and tho decision of the Moonsiff was

reversed, and the plaintiff obtained the declaratory decree he had
prayed for. 'I'he defendants then appealed specially to the High
Court.

MI'. C. Gl'egol'y (with him Baboo DZM'ga Das Dull), for the
appellants, contended ,~hat the plaintiff had disclosed no
cause of action, his suit being to set aside certain alienations
of a share in an estate (in which he had no present sub
sisting interest or possessiou) as affectiug SOlUe probable future
right of his in the same. Outhe plaintiff's own showing, the

widow of Nando Lal w,as in possession, the act complained of was
one committed by strangers, who it was not alleged had in fact in
any way dealt with the property so as to cause any injury
to it, therefore the plaintiff had no ground for institutir.g this
suit. So long as the widow was in possession, the plaintiff
could not sue; and in this case, it ~as never contended that the
widow had dono anything causing' waste. Upon the plaintiff's
own case, therefore, be was out of Court-Mnssamut Pran-
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puttee Koer v. Lalla Futteh Bahadoor Sing (1) and ssu«
Chandra Chuckerbutty v. Isuia» Chandra Chuckerbn~t!i (2)

Baboo Nilrnadhab Sen, for thu respondent, contended, that upon
the evidence it was proved as a. fact that SheoburnSing- and his

4l~irs were i.npossession, ani\on the death of Nando La1 his w(dow
was in possession ~f his share as tenant-for-life, and that Ritburn
was a mere benamidar, which decision of fact could ·not be set
aside in special appeal; and that the mere fac'h of the widow of
Nando Lal being- in possession would be no ground for setting
aside a decision as to title as against, the defendant in this suit.
particularly as in the Courts below the defendant had contested .
the suit on the'[merits, and did not then raise the objection that
there was no cause of action. He urged that the defendant ought

not to be allowed to take this objection to the plaint for the first
time on special appeal, >after losing on the merits in the Court
below. )

Mr. Gregory was not called upon to reply.

The judgment of the Cou'rt was delivered by

BAnEY, J.-In this case we think that the first and the second
grounds of special Appeal must prevail.

The facts are briefly these :-'1'he plaintifl: comes in as the
reversioner of the widow of one Nando Lal, the son of Sheoburn
Lal. He sued for the declaration o? his title by setting aside
a kobala dated the 25th March 1867from one Mussamat Champa
Kunwar, daughter of Ritburn Sing,. and others, propounded•
by the defendant. The plaintiff does not sue for confirmation
of possession, on the contrary h~s allegation is that his posses
sion is undisturbed. It is also a fact t~at the·widow of Nando
Lal, the tenant-far-lift is in possession. T}J.e suit is not brought
to set aside an'y alienation made by her. or any direct act of
waste-or injury to the property, which might affect tIle rights
of the plaintiff as the widsw's re,\ersioner. What is pressed
upon us by the respondent is that, although the name of
Ritburn was used as that at' the recorded proprietor of the pro-.

(1) 2 Hay's Rep., 60~. (2)CaseNo. 460 ofl867; April 29th~868
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M
idl_1_ perty and his widow executed to the defendants the· deed which

USSA.MA.T .
BURU BANSl is set up, ~ti.ll the real proprietor was Sheobnrn, the father of

KUNWJfR Nando fLaI, whose widow is.the teuaut-Ior-life.; in other words,
v.

MA.lfIPA.T that the act of Ritburn's widow rdust be deemed no, legal act, as
SING the propertjwas not Ritburn's at aU; but Sheoburn's only. Now a.

Fuli Bench in the case of Nab~'n Oh/mdra Ohttckerbutty v. Isw~r'
Chandra Ohuckerbutty (I), and the late Chief Justice in the case
of MU8sam'ut Pra,nputtee Koer v, Lalla Futteh BahadoorBingh (2),
ha~e held that a reversioner ought to sue not upon some contingent
and uncertain right which may never accrue to him, but upon some
positive right j and further that was a case of an alleged: improper
alienation by the widow heresel£. In ths present case, however

it is not pretended that there was any such alienation or any
waste by ths< widow affecting the plaintiff as her reversioner.
The mere execution of a deed or the registration of it as between
strangQrs without any ulterior act directed againt the p,laintiff
or his possession, or against the widow and her possession, can
in no way give the plaiutifr a cause of action at this stage. It
would be contrary to all judicial rules to express flJly further
opinion .in the (. case, as we ane asked to do, at the present
stage of the litigation, and as the case at prerent stands before
us. It must be left to the plaintiff when any real cause of
action or reversionary right accrues to him toCtake such steps as.
he is then advised. As the case, stands at present) we think the
judf{ment of the lower Appellate. Court must be reversed, and
1ihe plaintiff'e suit dismissed as brought without any existing

cause o,f action, and with al] costs..

Appeal allowed.

(2) ~ Hay's Bep., 60S•.


