VOL. VIL] HIGH CGURT. 662

[FULL BENCH.]

Before Mr. Justice Norman, Ofg. Chief Justice, Mr. Justice Kemp, Mr.

Justice Phear, Mr. Justice Miiter, and Mr, Justicowdinslie.

)

THE COLLECTOR OF SYLHET o~ xpuALF of GOVERNMENT. (oNE =l
oF it DEreNpaNTS) v. KALTKUMAR DUTT A¥p oTHERS PLAINTIFE:).*

Act XXVI of 1867 (1), Schedule B, Article11, Note—Act'VIII of 1859, sg, 30
& 136—Appeal—Jurisdiction—Stamp.

1871
July 18.

sae also

Where a plaint is rejected under section 30 of Act VIII of 1859by the first Conrt
P ! ‘ v ihe RIS UM 9 BL R 216

on the ground that it is undervalued, an appeal lies from such order under section
86 of Act V1II of 1859, and this appeal was not taken away by the note to Articl®
11, Schedule B to Act XXVI of 1867, the object of which was to prevent appeals
only where the question merely related to the amount of standp to be impressed

upon the plaint.

TaIs case was submitted, for the opinion of the Fall Beneh,
by Mr. Justice E. » Jackson and Mr. Justice Mookerjee, unde

~ *® Special Appeal, No. 94 of 1871, from a decroe of the Subordinate Judge of
Sylhet, dated the 22nd November 1870, reversing a decree of the Moousiff of that

district, dated the 18th Angust 1870.

(1) Act XXVTI of 1867, Schedule B,
Article 11, note b—"* In ogder to assertain
the market value or the annual net pro-
fits of any sach property as is described
in note (@) and in note (b), the Court
may, either of its own motion or on
application of any party to the suit, issue
s commission to any proper person,
directing him to make such local or
other investigation as may be necessury,
and to report thereon to the Court, and
the decision of the Court, as to the mar.
kot value or annnal net prdfits, shall be
final. If in the reau’t of any snch inves-
tigatiop the Court shall find that the
market value or net profits has or have
been erroneously estimated for the pur-
pose of computing the stamp duty, the
Court shall either (as the case m.¥y be)
refund the excess paid as such duty, or

require the plaintiff to pay so much addi.
tional stamp duty as would have been
payable, had the taid market value or net
profits been correctly estimated, and in
such case the suit shall be stayed until
theaddltional duty shall have been paid »”
Aot VII of 1870, Sec. 9—“1If the
Court sees reason to think that the
annudl net profits or the merket valne
of any such land, house, or garden, as
is mentioned in Section 7, paragraphs
5and 6, have or bas been wrongly esti-
mated, the Court may, for the pur pose of
computing the fee payable in any suit
therein mentioned, issue a commission to
any proper person directing him to make
guch local or other investigation as may
be "necessary, and toreport thereon to the
Court.”

Sec 10.—“1f in the result of any



664

1371
Tag CorLeCT
OR OF SYLKET

BENGAL IYAW BEPORTS. {VOL. VIL

the following circumstances :—the suit was instituted in the
Court of the Moonsiff of TLashkerpore for some land valued

Eazt Kouax (o therpurpose of the stamp, duty) at Rs. 82-1-4.

Durr

A preliminary objection was raised before the Moousiff that
the claim had been undervalued, and that the plaint, if properly
valutd, should have been filed before the Subordinate Judge of
the district. The Moonsiff {nquired into the «juestion of valua-
tion, and came to the decision that the claim was undervalued ;
and that, had it been properly valued, he could have no jurisdic-
tion to try the suit ; and he accordingly returned the plaint to the
plaintiff. The plaintiff appealed to the Subordinate Judge,
whocame to a different conclusion upon the evidence, and
thinking that the Moonsiff had jurisdiction, reversed the deci-
sion of the Moonsiff, and directed him to try the case.

A special appeal was then preferred by the defendant, and
the poiot was raised that the Moousiff’s erders on the subject of
valuation were final under the note attached to Article 11”, Sche-
dule B., Act XXVI of 1867, .and that his decision on the ques-
tion of jurisdiction was consequently final' also. In support of
this view, the defendant’s pleaders cited Uma Sankar Roy Chow-
dhry v. Syed Mansur Ali Khan Bahadur (1) Madhusudan

Chuckerbutty v. Bymani Dast (2), Mafizuddin, alias Arshad
such investigation the Court finds that (2} Defore Mr. JFustice Loch and Mr:

the net profits or marl.et value have or
has been wrongly estimated,the Court
if the estimation has been excessive, may
in'its discretion, refund the excess paid
a8 such fee; but if the estimation has
been insufficient, the Court shall require
the plaintiff to pay so much additional
fee as would have been payable had the
said market value or net profits been
rightly estimated. Insuch case the snit
shall be stayed until the additional fee
is paid. If the additional fee is not paid
within such $ime as the Court shall fix,
the suit shall be dismissed.”

(1)5 B. L. R., App,, 6,

Justice Hobhouse.

The 29th April 1870.
MADHUSUDAN CHUCKERBUTTY
(Praixtirr) ». RYMANI DASI anp
ANOTHER (TWO OF THE DEFENDANTS.)®

Baboo Durga Das Dutt for the appel-
lant,

Baboo Bansi Dhar Setn for the Re-
gpondents.

The facts gre fully stated in the judg-
ment of the Court which was delivered
by.

HoBHOUSE, J.—~We think that the
Judg > wes right in this instance, The
plaintiff sued, averring that the value of

* Special Appeal, No. 26€5 of 1869, from a decree of the Judge of West Burd-
was, dated the 16th August 1869, affirming a decree of ithe Moonsiff of that dis-

trict, lated the 14th June 1869.



