VOL. VIT.j HIGH COURT

Before Mr. Justice Bayley ynd Mr. Jystice Mitier

TAYUBUNNTISSA BIBI sxp 8raerts (Deresvants) v. HUWAR
SHAM KISHORE ROY (Prarvrire).*
Buidence— Copy of Copy —Presumption of Law—Tudgment of Lower Couri~
HindwLaw — Alienation by Shebait— Necessity.

An authenticated copy of an aunthenticated copy of a dged is admissible ag
gecondary evidence ; but proof of the cxecution of the deed itsclf must be given
before the copy can be admitted.

An appellate Court ought not to uterfero with the judgment of the lower Court
until it is perfectly satisfied that the conclasion arrived at by the Court below s
erroncous. It isa presumption of law that the jndgment appealed against is right
until the contrary is shown, and, when there is a doubtabout it, the benefit of that
doubt should be given by the appellate Court to the respondent.

TUnder the Hindu law a permancnt alienation by a slicbit of endowed property
puch as the croation of a puini, ig not absolutely null and void. A permanent ali-
enation 1y shehait of endowed®property under special circumstances of necessity
is valid. Want of funds forrepaiving the templeand restoring the image of the
idol; is @ necessity snfficient under the Hindm law to warrant such an alienation.

Tae plaintiff in this case was a purchaser at a sale for

arrears of Government reyenue of an estate; e purchased
it in tho name of onc Krishna Charan Roy. The estate
belonged to an idol, Daya Mayi Thacorani, and was under
Jdhe manngement of®Chandra Nath Surma, the shebait of the
idol. Before the Government revenue fell intd arrcars, Chandra
Nath Surma had created a pubtni of a portion of the estate
in favor of the defendants, which had been rogistercd 1u the
Collectorate under tho provisions of Act XI of 1839, for the
registration of under-tenures. The plaintiff stated that the
estate before it fell into arrears was debutter and so the putni
of a portion of it which was " created by Chandra Nath the
shebait was invalid. The plaintiff therefore shed to have the
putni setaside, and to recover khas possession from the defend -
ants. The defefice was that the plaintiff was not competent to
sue t8 set aside the putni and to have its registration in the
Collectorate annulled, and phat the creation of the putni by
Chandra Nath as shebait was perfectly good, as it had been

* Special Appeal, No. 2191 of 1870, from a decree of the Officiating Judge of

Rungpore, dated the 16th July 1870, reversing a decree of th ¢ Officiating Subord; -

zafe Judge of that distriet, dated the 14th April 18€9.
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1871 made pn account of great necessity, for the image of the idol
Tayusunnisss had b :gn broken and its temple had become unfit for use.
». The Moonsiff fixed](among others) the following issues:
Rowan SAMX « Hadthe grantor of the pptni power to, grant it, and was
KisHorg Rov. ohe g patnt p g )
there any reasonable ground for creating such & tenure ?

“ Has the registration been properly and justly effected ?

The Moansift held that the evidence showed that the property
was merely a “ nominal”’ debutter, and as such it must have all the
ckaracteristics of ordinary property. On this finding he further
held that ““there was nothing to prevent the alienation of a
property which was nominally assigned for service of a deity.”

In support of this position the Moonsiff referred to the following
cages :—Mahtab Chand v. Mirdad Ali (1), Juddonundwun Burral
v. Kalee Coomar Ghose (2), Narain Persad Mytee v. Roodur
Narain Mungle (3) ; he declared the putni to be valid, and held
that as it had been duly registered under Act XI of 1859, before
the plaintiff’s purchase of the parent estate at a sale fof arrears
of Government revenue, andv also as the plaintiff had failed to
make out any of the grounds on which an auction-purchaser at
a sale for arrears of Government revenue is competent to sue
to set aside an under-tenure, created by the defaulting proprietor
and registered before the sale under the provisions of Act XI
of 1859, the plaintiff was not entitled to+have this putni set
aside. He dismissed the plaintiff’s suit.

Against this decision the plaintiff appealed to the District
Judge. The Judge held that the property was debutter, and
that the defendant had not shown any strong necessity which
would justfy the creation of the putui by the shebait.

On this question the Judge observed,—

“ From the summing up of the evidence in favour of and against its
¢ being a debutter in the Subordinate Judge's decision, there seems to be
¢ about as good grounds for the one view as the other.

“There is some evidence that Chandra Nath spent some at leastof
¢ the proceeds on his own private account, but the items in the r-ceipts
*may have been on account of the idol, while the evidence that the
¢procecds were spent in opium, gunja, wnd such'things is the vaguest

(1) § Sel. Rep., 268 (3) 2 Hay’s Reporis, 490.
8. D A, 1852 331
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# possible ; and, as T understand it, a shebait is allowed a portioy of the 1871
“proceeds forhis own support. Chandra Nath himself was e hmined Tavuvsunsissa
+¢in Court,and he declared the property tobe a debutter, of Which he Bim1

“ was shebait, andythat the money obtdined by %Yhe putni was spent for ooy A: ‘Suam
% the benefit of the trlist. There is %o doubt that the properyy through- Kisuore Rox.
¢ out is called a debutter, and that mutation of names took place in the

¢ Collectorate on that assumption. The deed of endowment is not forth-

¢ coming. butthere g no doubt thab Chandra Nath took it bac}{ from

% the Collectorate, leaving a copy in its place. Chandra Nugh says he

** does not know where the original deed is, and ungder these circujn-

“stances I am of opinion that the certified copy of thecopy filed by

“ Chandra Nath may fairly be accepted. But where the evidence on

¢ gither side is nearly belanced, the point can be best decided by con

“ gidering on whom was the onus of proof. Now the plaintiff has

*raised a strong prima facie case in favor of the property being a

% debutter ; and I am of ofinfon that itisfor the defendants to rebut that

‘“ case by showing either that it is not debutter,or that itis mervely

¢ nominally adebutter. 1f the onus of proving this be thrown on defend-

“ants, I ;;hink we have good ground for saying that they have net

¢ praved itin any gatisfactory manner,and that on the record the pro-

# perty must be held to be debutter.

“ We come then to the last point, whother the shebaitcouldlet the
property in pubni?

“A very late Privy Council decision, Moharanee Shibessurree
% Debee v. Mathoranath Acharjee has been shown me, but only in
* Bengali, which appears to hold that a shebalt camnot, under any cir-
¢ cumstances, let ont debutter property inputni. But the High Conrt
¢, have held the positionof a shebait to beanalogous to that of a Hindu
¢ widow, and that he can let the propertys,in putni, providedhe can
“prove that such a conrse was the best in the interest of the idol. The
“ case of Prosunno] Moyee Dossee v. Koonjo Beharee Chowdhry (1),
« however, says that a sole shebait is inethe position of trustee for the
« founder, and cannot create permspent incumbrances to the injury of
“the endowed property. However that point may finally be settled,
« allowing, for the sake of argument; that a shebait mwy oreate a putni in
# cage of necessity and i the interest of the’ idol, I cannot allow that
¢ the case set up by the defendants is enough toprove any such neces-
“ sity iy the present instance. I am of opinion that a very strong ca<e
# would have to be made out before such a putnicould stand against an

() W. R., 1864, 157.
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1871 “ auction-purchaser; and the case here madeout is at best a very doubt-
Tavurosnisss © Lulo\,e.
B‘Bf ThdyJudge accordingly passed a decrec in favour of the plaintiff:

Kuwas S From this Judgmem‘, the def’enda.nts appealed to vhe High Court.
Kistore Roy

Baboos Sri Nath Dasand Nalit Chandra Sein for the appellants
Babo!o] Debendra Narayan Bose for the resgondent.

« Baboo Sri ‘Nath Das contended that the onus of proving
the property to have been a real debutter was on the plaintiff,
and the Judge below had wrongly dealt with the plaintiffs’
evidence in holding that he had made out a prima fucie case
of the property being debutter. He urged that the Judge was
in thoe first place wrong in accepting as evidence the copy of a
copy of the « somarpun puttro,’ or deed creating the debutter,
and that even if this copy were to -be treated as secondary
evidence, there was nothing on the record showing that a
proper reason had been ussigned for accepting secondary
evidence of the contents of this alleged deed of endowment, the
mere allegation of the loss of the original being insufficient ; nor
was there anything to show thata deed of this nature had really
been executed, and that as in the Judge’s own estimate the
evidence ‘“ was nearly balanced,” he ought #> have dismissed the
plaintifi’s suit.

In the next place he contended that assuming the property
to have been a valid debutter, the facts found onthe evidence
by the Judge below were sufficient under the Hindu law to
justify the creation of this putni. He said that the Judge
had found that the image of the idol itself was broken, and itg
temple unfit for use, aud that the money received as the bonus
of the putni had really been spent to repair these damages.
He contended that a stronger case of necessity could not be
jmagined, for the very object of the endowment was on the
point of being defeated. He therefore contended that tlie find-
ing by the Judge of the property heing debutter was illegal,
and that even if it wereso, he had shown that there was suffi-
cient necessity shown to justify the present alienation by the

shebait.
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Baboo Debendra Narayan Bose, for the respondent, con;?ended.hl_sﬂl

.that as there was evidence, which the Judge belieyedjof the TA\'UJ?UNNISSA
IBI

loss of the origipal somarpun puttrop he was® justified in accept- w
ing secondary evidence of its®contents and acting; upon it, KU AuSHaM
J Kisnore Rouy.

and the finding of the Judge as to the debutter character
of the property being a decision on a question of fact, it wasg

not competent for this Court to interfere with it i sbecia]
appeal, particularly as there was somo evidenog upon \Vthh’I
was competent for a judge of facts to base a finding. He next
contended that the defendant had not made out such a case of
necessity as would warrant the shebait in creating this putni,
Admitting that there was an  absolnto necessity to repair the
image of the idol itself*and itsetemple, still, he nrpged, that
before the defendants conld derive any benefit from this necessity
it was for them to show tlmt there was no other mode of raising
money open to the shebzub than resorting to the extrome measure
of creating this perthanent alienation, of a putni.

The appellants were not called upon to reply.

The judgment of the Court was delivered by

Mirrer, J.—The plaintiff in  this case is thg pnrchaser of an
estate paying revenue to Government at a salb held wnder the
provisions of Act XI of 1859, and he brought, this snit for the
purpose of setting aside a putui tenure screated by one Chandra
Nath Surma iu favor of the defendants, and specially registered
in the Collector’s book prior to the purchase of the plaintiff
under the provisions of section 39 of that Act. The plaint  alleges
that the property in question belonged in fact to the idol Daya
mayi Debi ; that Ohandm Nath was snnply the manager of
the endowed property ! that no permanent alienation like the
creation of the putni which was alleged vo have been made by
Chandrh Nath, was legally binding arninst the idol, who was in
fact the real defaulter ; and thyt the plaintiff was therefore entitled
to recover khas possession of the pro.perty, treating the putniin
question as a nullity, upon the ground that it was created by a
person without any right or title whatevor,
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. The lg(:ase set up by the defendants was that the property was

Tavosunnisea nob debatter ; that Chandra Nath was the real owner of that

Bisg

v,
KuwarSuau
K18HoRE Rov.

property ; and that even if Chandra Nath were the manager of
the idol Dayamayi Debi, the pdtni was created for such pur-
peses as would justify such alienation under the Hindu law,
which is the law according to which disputes relating to the
debutter property are to be determined. &

The Court of first instance came to the conclusion that the
putni was a valid putai ; that the debutter was a ““ nominal’’ one
(using the Lnglish word *“nominal” in the midle of its deci-
sion, which was written in Bengali) and that the person who
really had the beneficial enjoyment of it was not the idol Daya-
mayi Debi, but Charidra Nath, thg lessor of the defendants,

On appeal, the Judge, after accepting the copy of a copy of
an alleged wrpunamah, by which the debutter was said to have
been created, came to the conclusion that the evidence on both
sides was nearly balanced ; that under those sircumstances the
burden of proof onght to be -shifted on the defendant ; that if
burden of proof were thus shifted, no sufficient case is made
the burden of proof were thus shifted, no safficient case is made
out by him to vcbut the prima facie evidence given by the
plaintlff ;and the Judge therefore found that the property
was a bona fide debutter property, of whith Chandra Nath,.
th lessor of the defendants, was simply the manager. The
Judge has further found that, according to a decision of the
Privy Council, Moharamee Shibessurree Debee v. Mothoronath
Acharjee, he had every reason to hold that the creation
of a putni by a shebait was altogether null and void, even
though it might have been made under circumstances of neces=
sity. TheJudge then goes on to say that, even if such an
alienation would be justified by a special case of necessity, the -
case of necessity set up by the defendants was not sufficient.

Under the above state of facts, the simple gquestions which
we have to determiune in this special appeal are—

Firstly. Whether the finding on the question of debuttes
has been arrived at by the Judge on legal evidence, and in a
legal manner?

Secondly. Whether, assuming the property to be a bona jfids
debutter oroperty, a putna created by a shebait would be
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sbsolutely null and void in law, even though made unddr cir- . 1874
sumstances of special necessity ? . TaxupoNisse
Thirdly. Whsther the case of mecessityset up, and, as the  v.
Judge afterwards says, made out By the defendants in this case, %;ﬁ,“;f;fg’gﬁ
is sufficient under the Hindu law to justify the alienation ?
We think the learned Judge in the Court below has commit-
ted errors in law on %l these points.
With reference to the first point, the Judge admits that thg
evidence was equally balancod, and it is clear from his judgment
that he would not have thonght the evidence adduced by the
plaintiff was sufficient to shift the burden of proof on the
defendauts, if he had not accepted the copy of the copy of the
wrpunamah above referrod to. We do not mean to say that the
Judge was wrong in admitting that document in evidence in the
first instance. It wasoffered in the Court below, and there ig
evidence on the record, m';:., that of Chandra Nath, which hag
been held by the Judbe to prove tlmta there was an wrpunamah,
and that that urpunamah could not be found out or discovered
by him on scarch. Under such circumstances the Judge was
right in accepting secondary e¥idence,and as secoldary evidence
the authenticated copy of an aunthenticated copy is admissible
under the rulings of tije Judicial Committee of Hoer Majesty’s
P;ivy Council (1). But we are cleavly of opiuioﬁ'that the Judge
ought not to have acted upon that deed, when itis admitted that
no evidence whatever was given to provg that a deed of that
description containing fhe torms and  provisions embodied in it,
had been actually executed iu favor of Chandra Nath by the
former owner of the property. It being flear, thevefore, that the
Judge was wrong in acting upon *this docuwment, we think he
should not have reversed the judgment of the firsk Court in the
absence of the urpunamdh ; for the duty of’the Appellate Court,
as laid down by thePrivy Council, iz not to interfere with the
judgment of the first Court until it is perfectly satisfied in its
own mind that the conclusion arrived at by the first Courtis

(1) SeeUnide Rajaha Bonmwravas dhye Prasud Sing v. Umraw Sing, 6 B. L
‘Bahadur v, Pemmasamy Vowkoladry Naidov, 7 Moors's I, A, 128 5 and
Ajoo-R., 509,

oo
O
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1871 prropieons. If there is any doubt in the case, the benefit of that
T“’“ﬁ}’:l‘m“ doul;,; ought to be given to the respondent and not to the
v, appellant, for it mrst be prasumed in law that the judgment of
ﬁf&:ﬁfggf the lower Court is right until the contrary is shown. No doubt
the Appellate Court may make {further enquiries; but such

enqmrles ought to bemade with discretion, and only in those

casts in which the Appellate Court finds itéelf unable to do jus-

txce to the parties on the evidence and materials as they stand

npon the record.

Assuming, however, that the finding on the question of
debutter is correct, we cannot agree with the Judge in holding
that is has been finally decided by the Privy Council that a
permanent alienation, such as the creation of a putni made by the
shebait of aa endowed property, is absolutely null and void even
though it be made under special circumstances of necessity. It
is true that the idol must be treated in law as the owuer of the
property, and it is also true that the shebait must be looked upon
in no other light than the ‘shebait or trustee manager of that
endowed property ; but under the Hindu law a shebait is com-
petent toalienute a reasonable povtion of the property, if such

alienation is absolutely required by the mnecessities of the
management. This point has been so ruled by this Court, and it

is therefore unwecessary for us to dwell” upon it any further.
The case referred to by the Judge is not atall in point. In
that case their Liordships in the Privy Council had simply to
deal with the question Svhether a certain alienation had been
actually made by a person who held the property in dispute
simply in the capacity of a shebait, and in dealing with that
question their Lordships observed, in the course of the discus-
sion, that such an alienation wonld raise a presumption of breach
of trust on the partof the manager, and their Lordships would
not therefore presume that the manager in t}mt particular case
had actually executed the deed in question. But this decision
actually shows that there may be cases in which the grantof a
putni tenure by a shebait. would e waild ; for if such grants
were absolutely null and void, it would not have been necessary
for their Lordships in the Judicial Committee to consider whether
the grant in that particular case had been actually made or not,
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On the third and last point we observe that the case of Neces- 87
mhy set up by the defendants has not been rejected by the, ;f udge TAY‘%‘I‘BP:N‘“
‘as untrue. The Judge believes the festimony of Chandra’Nath, v.
and he expressly uses the words # made out” with ref&rence tio Ewas Sev
the defendants’ case, as we have already observed. Nofr accept-
ing the evidence of Chandra Nath as true, it appears that the
putni in question was granted for the purpose of raasmg funds
to repair the temple of the idol, and to restore- its 1mage, which
had been destroyed by some accident after the pbriormance df
the mnot inexpensive ceremonies prescribed by the Hindu law in
such cases. According to these circumstances it is quite clear
that the very existence of the idol was at stake ; and if the
destroyed image of the old idol had not been restored, and its
temple, which was unfit for habitation, repaired, Chandra Nath
could not have been in a position to fulfil the trust. The power
then of Chandra Nath to Yesort to an alienation of a portion of
the endowed propenty in order to raise funds for such purposes,
would necessarily follow under the ‘Hindu law which is appli-
cable to such trust property, for Chandra Nath was not bound
to provide for such expenses from his personal funds. It has
been contended that, the Judgo did not accept the case of neces-
sity set up by the defendants, but this objection has been suffi-

Giently disposed of above.

On the whole then we think, in concurrence with the opinion
expressed on this point by the Court of first instance, that the
plaintiff is not entitled to. have the putni set aside as invalid,
and we accordingly reverse the decision of the Judge, and dis”
miss the plaintif’s suit with costs of al] Courts.

Appeal allowed.



