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pottas put forth by the defendants in an enhancement shit, are
spurious—Omar Salima Bibi v. Lakhi Prya Debi (1).

Mr. Allan, Mr- Tuwidale, and Baboo Nelmadhab Sen for the :hm,m SNG
‘respondent were tot called upoh.

to say thatthe defendant Ahmedulla,
was bound tomake witlyhim, andnowhere
does he distinctly declare the exact
nature of the occuparcy which he sued
'to have declared. Looking, therefore,
whether to the absenceof any cause of
action onthe part of the plaintiff, or to
the distinctuess of that right which he
sought to bave declared,we have no sort
of doubt thatfthe plaintiff did not put
himself in that position tha the Courts
could have come to -any dectee m hig
favour.

In this view of the case, we think that
the decisjpns of the Courts below were
substantially right, and that each and all
of these appeals must be dismissed, ap-
peals Nos. 1814-15-16 with costs,and ap-
peals Nos. 2072-78-75 without costs, no
one appearing on the other side in fheso
“last three cases.

(1)Before Mr. Justice Kemp ond M.
Justice B. Jakson.

The 11th June 1868.

‘CMAR SALIMA BIBI AND ANOTHER
(rwo or THE DrFENDANTS) v. LAKIHL
PRYA DEBI (Prarntirr).*

Mr. . Gregory and Baboo Krishna
Sadkhe, Mookerjee for the appellants.
Baboos Srinath Das and Ashulash
Chatterjee for the respondents.
" Tag facts are fully stated in the judg-
ment of theCourt which was delivered hy
Krup, J.—These are three spevial
appeals, and it is admitted that one deci-
sion’governs the three appeals.

The suits were to obtain a declaratory
decree that certain pottas putforth hy
the defendants were forged #nd calculat~
ed to injure the fyture interests of the
minor whom the plaintiff as guardian
represents in these suits.

It isadmitted that the plaintiff’s estate
ig a farming lease, aud that the term of
that lease has yet nine years to run. In
the smits which the plaintif’s lessor
brought to enhante the rent of the
defendant’s tenure,thg defendants plead-
ed an istemrari mokurrari holding,
and filed thejr pottas to support their
claim to protection from enhamcement.
It is said that tho plaintiff's lessor. in
cedlusion with the defendants, admittod
the pottas and allowed his suitg for en-
hancement to be compromised.

Both the lowerCpurts have prononnced
the pottas to be gphrious.

In special appeal, it is contended that
the plaintiff’s suit is premature, and that
it will not Tie uwmder the provisions of
section 15, Act VIII of 1859.

We think this contention is good.
The plalntiff is not injured in her rights,
nor is the minor injured by these pottas
being put forward by the defendants.
The plaintiff, as guardian of the minor,
or thg minor, if he is of age when the
lease terminates, will be at liberty to sue
the defendants for enhancement, and in
a suit of that description, the whole
question,;—viz., the right to enhance and
the bona fides of the pottas can be tried.

We roversé the decision of the lower
Appellate Court, and decree this appeal
with costs and interest.

* Special Appeal, No. 3022 of 1867, from a decres of tho Judge of Rungpors
dated the 11th August 1867, aﬁirmmg a decree of the Principal Sudder Ameen of

that district, dated the 15th April 1867,
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MACiﬁERSON, J.~The ounly ground of special appeal which
‘essary for me to notice because I think that it is the

Traxve 8ive Only ons in which there is apy substance, is the first, namely,

that the plaint merely asks for a declaratory decree, and there-
fore discloses no legal cause of action,

The suit is brought to obtain a declaration that a certain
mortgage: bond da.ted 24th March 1869, whigh has in fact been
remsbex eb, and i3 falsely alleged to have been registered by the
plaintiff, is invalid, as being a forgery, the registration of which
was obtained by a false personation of the plaintiff.

‘'he defendant, while contending that the suit would not lie
as being morely for a declaratory decree, pleaded that the bond
was genuine and was really executed by the plaintiff, aud that
plaintiff the himself got it registered.

The lower Appellate Court has found the facts for the plain-
tiff ; that i3 to say, has found that the bond is a forgery, and
that the plaintiff never executed it aud never got it regiziered.

Mr. Ghose for the defendant contends tnat, inasmuch, as
no special injury to the plaintiff by reason of the existence
of this bond is alleﬂcd in the phiut or found by the lower
Appellate Court,” and inasmuch as’ it is neither alleged nor
proved that the defendant has ever taken any action against
the plaintiff upon this bond, the suit is bad.ns being simply for
a declaratory dec?ee ; and ho has cited a variety of cases in
support of that contention.

I admit that most of these cases do support his view to a

_cortain extent, Nevertheless, in my opinion, the general result

to be drawn from them is no more than this, that a declaratory
suit will not lie, if the document which the suit seeks to sef
aside does not necessarily affect the plaintiff’s enjoyment of his

property or does not raise any substantial clond upon bis title
which he is obliged -to dispel by suit. Tn the present case,.
however, it is clear that the facts found by the lower Appellate
Court necessavily show that a very serious cloud is cast upon
the plaintiff’s title by the deed which he now secks to set aside,
The existence of a mortgage-deed purporting to have been
registered by the plaintiff himself, 13 a distinct cloud upon his
title to the land affected by that deed; and without any specia]
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evidence to prove the damage, it cannot be doubted thyt the .
existence of such a document necessarily diminishes the
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' to the plaintiff, ¢f the property whiqli is apparently covered by qy,xen p—

the mortgage deed.® I think, therefore, that in this Ba,rticula.r
instance, the suit is not one of those inofficions, needless suits,
which will not lie, but that it is a suit in which the plaintif?is
found to have sustained and to be sustaining very substantial
injury from the act of the defendant which is complaned of,
I think, therefore, that the suit will lie.

It is very difficult in these questions arising under section 15
of Act VIII of 1859, to lay down any general rule applicable
to all cases. It appears to me that each case must be judged of
by its own particular circumstances and on  its own merits.

The decision which I now give, however, does net conflict in
any degree with the general principles of most of the cases
which Pave been quoted by Mr. Ghose. And certainly,
they do not condict with the judgment, upon which he
relied much, of Me. Justice Bayléy and Mr. Justice Paul,
Sheik Jan Ali v. Khonkar Abdur Kuhma (1). I find there that
Mr. Justice Paul distinctly expresses his opinion that such a
suit as the present fuit is, willlie, if the deed, which is sought
to be set aside, manifestly and unquestionably does throw a
cloud over the title of the plaintiff.

Under all the circumstances of this case, I think the suit i%
s substantial suit seeking substantial relief, and not merely a
declaratory suit, because the effect of the declaration will be to
relieve the property of that which is a great injury to it, and
diminishes its value.

I think, therefore, that the appeal ought to be dismissed, and
the judgment of the lower Appellate Court ought to be affirmed
with costs.

Mookgrige, J.=~I entirely concur. I think the plaintiff in
this case had a good cause of action, and that it was necessary
for him to bring this suit. A very serious clond was cast on his
title, and he had every right tb sue tedispel that cloud. Suppose

(1) 6'B. L. R., 154
51
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the plgintiff wanted to raisea large sum of money on this property

* Pame Caanp —say gual to three-fourths of its market value, and for that

v.
THAKUR SIN

o, purpose had applied fo a mahajan or any other man of business,
it is most probable that the lender would instittite inquiries in the
Registry office, On that inguiry, it would be found that a large
sunt' of money had already been advanced to the borrower by
the defendant on the security of this propertys and finding that,
the lender would probably decline to advaunce the amount asked
fof. Would it Do said that the plaintiff even then had suffered
no injury, because the defendant had not taken any action on
the bond ? The defendant had published his mortgage by caus-
jng it to be registered ; it is a notice to the world that the value
of the property has diminished by the amount advanced by
him, and intending purchasers and lenders would not advance
such sums of money in respect of this property as they would
have otherwise done . The plaintiff thorefore had good reasons
to come into Court and ask for a declaration that the deed of
mortgage purporting to have Heen  registered by him in favor of
the defendant be declared a false and 1iavalid document. The
mere fact of the defendant not having yet taken any action on
the bond is of no consequence, for as long asthe deed remainsg
unchallenged, the value of plaintiff’s property is deteriorated and
there is a heavy clond upon the plaintiff’s tilde to 1. It cannot
be well argued that the plaintiff must wait till he is actually
injured,—namely till ho has occasion to doal with this property
and till parties actually decline to advance money to him ou the
ground of this mortgage. But why should the plaintiff wait
till that time ? He sees that a deed which he has not executed
had been registered in a public office as a deed cxecuted by him,
1t is certainly a cloud on his title, and tends to depreciate the
value of his propérty. The plaintiff is in my opinion quite right
in bringing this action to remove that cloud and thereby to
restore the property to itz Tull value.

A ppeal dismissed,



