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DBefore Mr. Justice L. 8. Jackson and Mr Justice Macpherson.

THE COLLECTOR OF HOOGHLY, ox BeaaLr oF GOVERNMENT, axp
BABOO ISWAR CHANDRA MITTER (rwo of THE DEFENDANTS) 4.
TARAK NATH MUKHOPADHYA (PraINTIFr)*

Magistrate, Liability of ~Criminal Procedure Code, (4ct XXV of 1861),
Chop. XX—Act XVIII of 1850—Damages.

The plaintiff sued a Magistrate for damages occasioned. to him by the
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June 16,

cutting of his band at the Magistrate’s order. The lower Appellate Court 14 B.LR. 263,

found as a fact that the Ma,gistmte ‘proceeded under Chapter XX of the
Criminal Procedure Code, that he called on the plaintiff to show cause, and
did hold an enquiry through the police. The High Court, in spteial appeal,
accepting,the facts as found by the lower Court, held, that the Magistrate
was acbing judicady and with jurisdiction (though, under the cireumstances
disclosed, carelessly and irregularly), and was therefore protected from an
action for damages.

A proceeding under Chapter XX of the Criminal Procedure Code, if
regular and such a3 the law prescribes, is a judicial procee;:ling ; but a Magis.
trate does not act 1eg(ﬁly under it, if he does not first call on the person
with whose property he proposes to interfere to appear and show cause.

THis was an application, on behalf of Government, for a review
judgment delivered by this Couct on the 5th o} January
1870 (1). The grounds on which a review was sought were
several ; but the following two only were held to be admissible
for argument, the points involved iu the others having been
alroady argued and determined af the hearing of the special

appeal :—
1. Whether a Magistrate who acts irregulasly and illegally
within his jurisdiction is protected from a civil action for damages?
2. Was the Deplity Magistrate in this case acting judicially

“and within his jurisdiction ?

* Application for Review, No, 44 of 1830, of the judgment of Mr. Justice

T.. 8. Jackson and Mr. Justice Macpherson, dated 5th January 1870, in
Special Appeal No, 1911 of 1869:»

()4 B.L. R, &.C, 37,
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1871 Mr. Bell, Legal Remembagancer (with him Baboo Annada

CorLectok of Prasad Banerjee) for the applicants, contended that Magistrates
H(KG;{ " were protected from actions for things done within their jurisdic-
’I:;‘::RM?;*TAE‘;' tion, though erroneously or irre gularly done, and, in support of
v itycited Calder v. Halket (1). That case turned upon the con-
Tante Namr o, action of 21 Geo. IIL, c. 70,5 24 (2). [Jscxson, J.—But
PADHYS, in(., Gasper v. Mytton (3) the Magistrate was cast in damages.]
That case turngd upon a different point. Mytton made the arrest

not as a Magistrate but as a Justice of the Peace, and as no

formal complaint upon oath had been made before him, it was

held that he had no jurisdiction. Inthe ease of Government v.
Brijsoondree Dassee (4), it was expressly declared that the

official acts of Magistrates were exempt from the jurisdiction

of the Courts; and the protection which these decisions threw

around the Magistrate was confirmed and enlarged by Act XVIIT

of 1850. In GQarnet v. Ferrand (5), -a Coroner had turned

the plaintiff out of the room in which an inquest was being held,

and the plaintiff therenpon brpught an action against the Coroner

for trespass and assanlt. But Lord Teuterden held that no

action would lie. “ We are,”” he says, * unanimously of opinion

that the plaintiff would have no right of civilaction against

the Coroner, even though he had the right of being present at

the proceedingsjand had been wrongfully Adisturbed in the exer-

cise of it by the Coroner. The Court of the Coroner is a Court

of Records of whic h the Coroner is Judge ; and it has Leor

decided that a civil action will not lie agatust a Judge for an

act done by him in his official character.”” The hmmunity of

Judges from civil actiony was also admitted by the late Supreme
Court in Moulvie 4lly Kureem v, Sandys (6). In this case the

(1) 2 Moore's 1. Ay 273. .

(2) 21 Geo 111, c. 70, § 24— And
whereas it is veasonable to render the
Provinieal Magistrate’s as well natives
as British subjects, more safe in the

execution of their office; Be it enact.

ed that no action for wrong or injury
shall lie in the Supreme Court against
any person whatsoever exercising a

jndicial office in the Country Courts
for any jwlgment, decree, or order of
the said Court, nor against any person
forany act dono by or in virtue of the
order of the said Court.” '

(3) Taylor's Rep., 291,

{4} S. D. A, 1848, 4356.

(#; 5 L.J. (0. 8.}, K. B, 221; 6 B,
& G, 61,

(6} 1 Boul, Rep., 1,
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defendant, who was a Mofussil Judge, was sued for libel in conse-
quence of a report which he made to the Sudder Court Jegar ding
the plaintiff. The Court, hoyever, held¥hat the defendant as
a Judge ‘was pretected from a civil action. ¢ The anthorities,”

said Colvile, C.J., “show that the Judge’s immunity faom
action in respect of words spoken is far wider than tho real
necessity of the particular case requives ; that it exists cven
when it is abused in a degree that,it wonld justify the remova]
of the Judge. The case of The King v. Skinner (1) is a strong
instance of this. There the Judge had no power to command
the grand jury to exercise their functions in the way agree-
able to him : still Jess to use the gress and indecent language
by which he rebuked their disobedience of what he was pleased
to call his command. Yet Lord Mansfield lays down broadly
that the words being spoken in office, ho conld ndt be put to
answerscivilly or criminally for them, and this probably is hut
a deduction frdm the principle that, for what is done withiu his
jurisdiction, thongh irregularly and improperly doue, a Judgo
shall not be liable in action.” As to what is meant by acting
jadicially, and who are judieial officers, Tozer v, Child (2) may
be referred to. In that case the defendant was a churchwaren,
and rcfused to permit the plaintiff to vote as a vestryman, on
tht ground that™he had not paid a church rate. Tt afterwards
anoeared that the church rate was an 1110@] ont, and that tho
piamtifi’s vote lad been wrong fully rejected, and an action was
thercupon brought against the defendant for having injured the
plaintift by illegally vejecting lus vote. Bub the Court of
King’s Bench held that the action would hot lie :— I remember, *
said Cresswell, J., ¢ a case in which Lord Terterden declared
that a Judge shonld be free in thought and independent in
judgment. Here the defendants may not be Judges, bub they
are quasi Judges. They had to cxercise an opinion upon the
matter whether the plaintiff was cntitled to vote or not. Having
.decided against the plaintiff without malice or any improper
motive, 1t would be monstrons to subject them to an action. A

man could never presido safely ab a poll if in cvery case where

(1) Loflt., 5. ) 26 L. J., Q. B., 151,
60
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he decided wrongly in rejectifz a vote he would be subjected

the same éffect.

The case of Barnardiston v. Soame (1) is to
Angé the principle laid down in“these decisions

Iswar GHax- 18 this, that where the law imposes a duty uposu an officer, a duty

DpRA MITVER
v

Tarar Namu officer,

Mukiio-
PADHYA,

which requires the excercise of

judgment and discretion, that

quoad that duty, is a Judge. This is clearly laid down in

Fegguson v. The Barl of Kinnoull (2), Kemp v. Neville (3) ;
and the case brought by the inhabitants of Mabhalingpore against

Colonel Anderson, the Political

Agont of Modhool, decided atb

Bombay by Mr. Justice Bayley, (4) may also be referred to.

{!) 6 Howell's State Trials, 1093,
()9 CL § ., 311
(3)31 L. J., €. P, 158
(4) Before My, Justice Bayley.
INHABITANTS OF MAHALINGPORE
v. ANDERSON,

Tug following judgment was report-
edin Tianos of Indic of 28th April
1870 ~—

Bavrry, J.—The plaint in thig suit
was presented to me‘in chambers on the
19th instant by Mr, Arlstey, who called
my attention to the question of jurisdie-
tion, and cited some agphoritics for the
purpose «§ showing t?mff this Court
might receive the plaint’in fis exbra-
ordinary original civil jurisliction.

I shall considor, first, whether the
plaint discloses any cause of . action ;
and, secondly, "whether this Court hLas
jurisdiction to receive it. !

Tho plaintiffs two in number, state
in paragraph 1 that they "arc inha-
bitants of Mahalingpore, a viljage in
the territories of the Chicf of Mood-
Ioo! ; that thoy are Ilindoos and be-
to caste
Setii ;7 that
plaintiffs congists of 300 familics or
thereabouts, and numbers about 3,000
sonls, all or the freater part of whom
reside in the said village of Maha ing-
pore 5 that the plaintiffs arc the heads

long a called ¢ Kurwin
A}

the said caste of ihe

of, or principal persons in the said
families, and are acknowleged as the
leading persons in the said caste ; and
they submit “that for the purposes cf
the present suit they sulficienily repre-
sent the members of the said caster
rdsidents of the aforesaid vitlagn.

In the percagraph fof the
plaint they csiate that the defendant,
at the time of the committal by him
of tho wrongful !acts thereinafter com-
plainad of, was and .still ig Political
Ageut al the Codrh of the said Chief
of Modhool, and =as such then was,
and now iu cntrusted with, and in
fach tlien exercisel and still ezercises,

second

exelusive civil ‘Inrisdiction throughek,
the territorics of the said Chief and
amongst other places in the aforsaid
village of Mahalingpore; that the Courb
of the defendant whevein he exere
cises such jurisdiction a3 aforesaid is a
Couet  subjoct to the superintendonce
of the High Court 'of Judicature of
Tooabay.  (The learned Judge stated
the rest of the plainl, and then prow
ceeded.)
The

Andcrson

.
plaint  prays  that Colonel
may be ordered o pay
Rs. 5,000 damages in respect of each
or any cause of action, and it algo
prayg.for an injuction. :

1t against  Colouol
Aunderson, first, that on recciving the

iz chavged



