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holding that the giving of notice ®as essential to the- plaintiffs’ 17!

right to recover in this action. E. I.TR. Co.
AUSTRA.LASIAN
The appeal will be dismissed with costs. INSURANCE
CoMgany,

Appeal dismisscd
Attorneys for the appellants : Messrs. Collis and Co.

Attorneys for the respondents : Messrs Berners and Co.

Before Mr. Justice Paul.
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Bill of Exchange—~Subsequent Dishonor of Cheque lakenin Payment of Bill — e
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» of Bachange when due—Notice of Dishonor—Ilindy Law.
>
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The defendant endorsed to the plaintiffss bill of exchange drawn by N. S-

& Co,. and accepted by €. N. & Co. The bill, at the time it was endorsed
to the plaintiff by the defendant, bore the previous endorsement of N. S
& Co- to the defgpdant. The bill ofell due on December 3rd 1870, which was
a Saturday, and on tHat day the plaintiff sent his jemadar % C. N. & Co., the
acceptors, to present the bill for payment. The bill was taken by A., one of
the members of the firm of C. N. & Co.,, who gave a clggc'fuc for the amount,
and took a receipt from the plaintiff’s jemadar, striking out tbe signature of
C. gN. & Co. as ahgeptors, but without the plaintiff’s &onsegt. The plain-
'tii‘i’s jemadar took the cheque immediately to,the bank, but the bank was
closed. Thereupon he returned to C. N. & Co., and informed them that
the bank was closed, and demanded cash. The plaintiff alleged that it
was then stated that the cheque would be hopored on Monday. The plain-
tiff's jemadar then went and informed the gomasta of the plaintiff of what
had been done. The plaintif's gomdsta sent bim to the defendant’s firm to
give him notice of what had taken place. It was alleged that at this inter-
view the defendant’s liability was admittec in case® the cheque was not
honored, and the plaintiff’s jemadar was advised to, wait until Monday, the
defendant stating tket he also had a cheque for Rs. 7,000 from C. N-
& Co., [This was denied by the defendants On Monday, 5th December,
the cheque was presonted to the bank for payment, and was dishonored,
The plaintiff’s gomasta went to the defendant’s kothi and gave notice of
ghe dishonor of the bill and cheque, nd asked him to pgy the amount of
the bill. The defendant askei~dor the bill, and plaintiif’s gomasta went
to C. N. & Co., and brought back the bill with the name of C. N & Co,
which had been struck ouf, replaced, The defendant geeing the bill was over
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duo, vefused to pay the amount. The'cheque was thereupon returned; to C. N.

Somarmury & Co, and the bill retained by the plaintiff, who, on 6th December, caused

V.
BHAIRO Das
JOHURY

written notice of dishonor to be given to the defendant., 34, that the cheque
must be taken to have bebn merely a conditional payment ; and when it was
dishonored the liability on the original bill revived. Held also, that reasonable
notice of dishonor was given, whether the bill be taken to have been dishonored
on the Saturday or on the Monday. -

Semble.~Notice of dishonor, as between endorses and endorser on bill
trénsactions among Hindus, is not necessary, unless, by want of it, {the endorser
would be prejudicéd.

TrHis was a suib to recover the sum of Rs. 2,500, and interest
on a bill of exchange endorsed by the defendant to the plaintiff.
The plaintiff carried on business in Calcutta, under the name
of Hamir Sing Somarimull ; the defendant was described as
carrying on business also in Calcutta, under the name of
Nowbut Roy Joalanath. The plaint stated the cause of action
as follows:—That Narayan Sing and Co.. on 1st Seotember 1870,
tade the bill of exchange in ciuesbion, and directed the same to
Messrs. Charles’ Nephew and Co., and thereby required Messrs.
Charles Nephew and Co. to pay to the order of Narayan Sing
and Co. Rs. 2,509, three months after the date ihereof, which
period has now elapsed, and Narayan Sing and Co. endorsed the
same to Narayan Sing Amrit Sing, who endorsed the same to
tho defendant, and the defendant on 22nd Navember 1 870 en-
dorsed the same %o the plaintiff, and thet Messrs. Charles
Nephew and Co. did not pay the bilt although it was duly pre-
sented to them for payment on the day it became due; of all
which the defendant had notice. The plaintiff also sought to
recover the said sum of' Rs. 2,500 as money lent by him to the
defendant at his request, and for money fourd to be due to the
plaintiff from the defendant on an account stated.

The case of the plaintiff, as put forward in his written state-
ment, was that the bill of exchange in suit was discounted by the
plaintiff for the defendant’s firm, and was at that time endorsed
in blank by Narayan Sing and Co., by Amrit Sing Narayan Sing,
and by Nowbut Roy Joalarath; that the bill fell due on
3rd December 1870, and was on that fay presented by Narayan
Sing, the plaintif’s jemadar, to Messrs, Charles Nephew and Co.,

¢
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the acceptors, for payment, when Messrs. Charles Nephew and
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Co. struck out their signature which they had put thereon when Somasmoiy
accepting it, and prdered payment ; that about 2 o’clock in the gy, vonas
afternoon of the same day they give a cheque for the amount of JoHUxY.

the bill on the Calcutta Bank, which was at once taken Ry
Narayan Sing tq be cashed, but being Saturday, the bank was then
closed ; that thereupon he returned to Messrs. Charles Nephew and
Co., and informed them of that circumstance, and thenhe went to
the kothi of the plaintiff. and informed tho plaintiff’s gomasta of
what had taken place, and afterwards, at the request of the plaint-
iff’s gomasta, ke called at the kothi of the defendant, and informed
the defendant’s gomasta Indu Mull that a cheque had been taken
on account of the bill, but could not be cashed, and asked him to
" pay the amount of the bill as the plaintiff had obtained iy
from their firm. The gomasta stuted that the defendant was
not then at the kothi; but shortly afterwards Nardyan Sing
went agdin to the defendant’s  kothi, and asked for payment
of the amount of the bill, when the gomasta told hLim there
was no fear, for that the defendant also had received w cheque
from Messrs, Charles Nephew and Co., which would be honor-
ed on Monday-ytherenpon Narayan Sing replied that he would
not wait till Monday, unless the defendant’s firm endorsed the
cheque but the gomas§a declined to do so, saymg that there
was no fear, that the defendant was liable, and that the money
youdd be reccived by the plaintiff on ‘\Ionday ; that en Monday
the 5th December the cheque was presenttd to the bank for pay-
ment, but was dishonored, whereupon the plaintiff’s gomasta
called at the defendant’s kothi, and informed his gomasta of
the dishonor of the cheque, and asked him to pay the amount
thereof ; that the defendant’s gomasta thereupon asked him
to get the bill of exchange, and he would pay theg same ; wherc-
upon the plaintiff’s gomasta went to Messrs, Charles Nephew
and Co., and got them to replace their signature asacceptors,
which had been struck out, and took thb bill and cheque to the
defendant’s kothi, saying, “Keep either the cheque or the bill,
and pay me my money ;”’ that the”defendant’s gomasta took the
bill and said that as the due*date had cxpired he would not pay
the amount ; that the plaintif’s gomasta thercupon rveturncd
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the cheque to Messrs. Charles"Nephew and Co., and took back

SWAR‘MULL the bill of exchange, and on 6th December cansed notice of
Bmmoms dishonor'in writing 0 be glven to the defentiant’s firm ; that

JOHURY.

when the cheque was given by Messrs. Charles Nephew and Co.
Nerayan Sing endorsed on the bill, “Narayan qug has received
cheque,” bat this endorsement was struck ouf when the dis-
heaored cheque was returned to Messrs, Charles Nephew and Co.

The defendant put the plaintiff to proof that the bill was
duly presented for payment to the acceptors on the dayit
became due; and stated that the acceptance of the cheque for
the amount of the bill precluded the plaintiff from suing to
recover the amounnt of the bill ; and that if the bill was presented
for payment and was dishonored, lawful notice of such present-
ment and dishonor was not given to the defendant.

Upou the trial, there was a conflict of evidence, which 1s suffi.
ciently notxced in the judgment.

Mr. Marindin (Mr. Graham with him) for ths pldlntlﬁ n
opeuning the case, contended that the plaintiff, by receiving the
cheque for the amount of the bill, had mnot discharged the de-
fendant from liability on the bill when the chque wag afterwards
dishonored—Chiity on Bills, 277,  The plaintiff did not accept
the cheque in exdmuge for the bill, nor, by accepting it as he
did, did he con$ent to any postponement of pmyment albhough
he left the bil], with the acceptox—szseZlv Hankey (1)..,
cheque is rlot payment unless it is agreed to be recewed as
payment.  No notice of dishonor was necessary by Hindu law.
[Pavy, J., refers to Gapinath v. Abbas Iossein (2), where
(18T R, 12 + Tue jndgment of the Court wag

(2) Before Sir Barnes FPoacock, Kt., felivered by
Chief Justice, and Sir Chas. Jachkson,

The 22n¢ May 1862, Pracock, C.J—This was an action
of assumpsit Dbrought by the plain~
tiffs, who wercwthe holders of # hundi
for Bs. 2,000 drawn by the defendant
upon one Mirza Abdul Hossein. The
plaintiffs  allege that the defend.
ant, who was a Mahomedan inhabite
ant-“of Calcutta, on 12th OQctober
16690, mads this hundi, and directed

GAPINATI aND ANOTHER v. ABBAS
LOSSEIN.

The Advocete-General and Mr. Bell
for the pluintiﬂ‘s{-

Mr. Pefersan and Mr. Graham for
the defendapt.



