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__ 1873 on the record, instead of the Official Assignee. It does not ap-

CG;?;?;EA pear that the defendants have as yet filed their written state-
Durr  ment, or have been misled as to the nature of the plaintif’s snit.

Ganes. Duyg L think it right then thc b these amendments should be made, of

—:  course, at the cost of th plaintffs ; and the defendant must be

NavitMonan
Das  «allowed the same time to file his written statecment, as he would

GANG:J:DHYE, have had if the plaint had been originally filed in its amended
form
Application Granted.
Attorneys for the plaintiff in both cases: Messrs. Dhur and
Mitter.

Attorney for the defendant in both cascs : Mr. Dover

[APPELTATE CIVIL.]

Defore My. Justice . Jackson and Mr Justice Moolcijee.

Apl,ig 125_ RAMHARI SARMA (Praistirr) v, TRIHIRAM SARMA axp orTnekg
——— (DerenDANTS).*

Hindu Law-Succession to Inheritance—Separated and Re-united Brothers—
Widow.

A Hindu died, leaving a widow, a brother, and two nephews, the plaintiff
and the defendant. The brother was the defendant’s father; he and the
brother were since dead, the brothcxl' having died in the widow’s life-time. The
plaintiff claimed to be cntitled to a moity of the estate of the deceased by
inheritance. The defendant elaimed the whole on the ground that the deceased
lived as a re-united or’ associated brother with his (the defendant’s) father,
whereas the plaintiff was the son of a separated brother of the deccased.
Held, that the material issue to-be tried in the casc was whether the widow
lived in a state of re-union with the defendant, ag her husband had done with
the defendant’s father, or whether she, at the time of her death, lived separate
from him; though in the same family house.

* Special Appeal, No. 2100 of 1870, from ~ decree of the Officiating Judge of
Chittagong, dated the 28th June 1870, affirming a. decree of the Moonsiff of that
district, dated the 1Cth February 1870,
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Baboo KrishnaShakha Mookerjee for the appellant.
Baboo Akhil Chandra Sein for the respondents.

~ Tre facts of this case and the arguments of tho pleaders are
fully noticed in the judgment of the Couif, which was delivered

by

MoORERIEE, J.—This case must be gemanded to the Court
of first instance for re-trial. The dispute appears to be aboub
tho estato of one Rammaniko, the paicrnal uncle of the plaintiff
and of defendant No. 1. The defetdant No. 2, being tho
grandson of another brother of Rammaniko, 1s excluded from
inheritance by the plaintiff and defendant No. 1, who are nearer
sapindas to the deceased. It appears that Rammaniko left a
widow, Sharoda, who died on the 5th Assin 1231 (20th Septem-
ber 1824). The plaintsff’ claims a moiety of the estate of
Ramrfaniko gs his brother’s son.  Defendant No. 1 denied that
the property ever belonged to the deceased, and took an alternate
plea to the effect that the deccased Rammaniko, having lived
as a re-united or associated brother with the defendant’s father
Ramballab, he, the defendang, is entitled under the Hindu law
to the whole of the inheritance, to the oxeelutich of the plaintiff,
who is the son of a separated brother of the deeeased,

The Court of first instance dismissed the Plaintiff’s suib, on
the ground that < it was fairly proved by the cvidence of the
witnesses of both the parties that Ramballab and Rammaniko
were two uterine brothers ; that they joiutly held their shares ;
and that no division took place botween them.” The Court
held, therefore, © that defendat’s rights of heirship to the dis-
<« puted property ave preferabl8 to those of plaintiff.”’

- On appeal the Judge confirmed this decision, holding that the
evidence in the case proved “that Rammaniko and Ramballab
«lived in commensality up to the datc of the former’s death,
¢ and that Rammaniko’s widow lived in commensality with the
“ surviving biother Ramballab.”

It is contended before us that, the findings of the Courts
below are insufficient under the Hindu law toscstablish an
exclusive right in the defendant Yo the propoerty left by Ramma-
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niko. It is said that it may be that Rammdniko and Rantballab
lived together in commensality ; but as it is an admitted fact that
Rammaniko left a widow as his heir, it should have been seen
whether at the time of ]%c death she was or was not living »e
& re-united co-parcener’ with the defendaunt Nof 1, the nephew of

Jhe deceased Rammaniko. It appears that at the time wheu

Sharoda, the widow of Rammaniko, died, all the brothers of that
individual were dead. It does not dppear either in the plead-
ings or in the evidence when Ramballab, the father of the
defendant, died ; nor does it appear that the defendant as a
re-united co-gharer continued tolive with the widow in a state
of re-union down to the period of her death.

The nuthorities on the Hinda law arve not very clear on the
subject of the right of an associated brother in preference to
that of an unassociated one. The only clear distinction they
make is between separated and re-united parceners, anc the
definition given Uy Vrihaspati of the term re-union is,— Ho
““ who being once separated dwells again through affection with
“ his father, brother, or paternal uncle is termod re-united.”
This text of Vrihaspatiis explained and interpreted by the author
of the Dayabhagu in paragraph 30, section 1, chapter XI, in
the following mmanner :—* Those persons who by birth have corn-
“ mon rights in the wealth acquired by the father and grand-
¢ father, as father (and son), brothers; uncle (and nephew), are
¢ re-united, when after Laving made a partitivn, they live together

© ¢ through mutual affection as inhabitants ¢ the same house,

“ annulling the previous partition and stipulating that ¢ the
¢ ¢ property which'is mwine is thine.”

Thus it appears that a special rele is laid down by the Hinda
law for cases in which a separation once takes place and then
afterwards the co-parceners re-unite through affection; and not
only dwell together in the same house; but there takes place an
entire community of interest among them, on an understanding
that “ whatever 1s thine is mine and whatever is mine is thine.”
In such a case only the law says that a “‘ re-united parcener shall
take the herifage’” in preference to, and in utter exclusion of a
separated claimant, but of an eqaal degree, whether brothers of
the whole or half blood, or sons of such brothers or uncies,
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, The parties’ i% this case are nephews of thelate proprietor
Rammaniko ; they are therefore claimants in an equal degree
of affinity to him, Now, before one of them caun be preferred
to the other and adjudged the whole effate of Rammaniko, it
should be inquiredinto and found whetaer the one was a re
united parcendr, according to the meaning of that term given in
the Hindn law, and whether the re-union, if there was any, sub-
sisted down to the time of the death of the widow..

Now it is an undoubted principle of Hindu law, that in order
to determine who is the heir to a deceased Hindu who left a
widow as his heir at the time of his death, the status of the
family at the time of the death of that widow is to be looked at,
and not the status ab the time of the death of the proprietor.
If A, a proprictor of an estate, died, leaving two uterine brothers
and no widow, the brothers would undoubtedly be entitled to
succegd to his estate ; but if A also leaves a widow, the widow
would take t2e estate as the surviving half of her deceased
husband, and enjoy itas his represantative. Now, if one of these
brothers die in the life-time of this widow, leaving a son, that
son would ot inherit the estate, but the surviving brother would
get the entire estate after the 'death of the widpw. It is there-
fore clear that in order to find the true heir to a Hindu pro-
prietor on the death of e his widow, it is not sufficient to sce who
was his nearsst sapinda at the time of his degth, but it must be
seen Who was the nearest sapinda alive ab the time of the death
of his widow.

In this case the lower Courts have only found that “ Ram-
“maniko lived with his brother Ramballab in commensality up
“ to the date of the former’s (Rammaniko’s) death, and that
¢ Rammaniko’s widow lived on in commensality with the sur-
¢ viving brother Ramballab.” If the widow had died during
the life-time of Ramballab, this finding might have been saffici-
ent to entitle Rammaniko as a re-vnited parcener to obtain the
property of his brother ; but it is an admitted fact thatRam
ballab died before the widow,and the defendantin this case is his
son. It does not appear atall whéther the family continuned to
live in the same state in which*it was ab the time of Ram-

ballab’s death, The contention in this case is hetween two
46
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nephews, or brother’s sons, of Rammaniko, who are sapindas of an
equal affinity : under the ordinary Hindu law both of them
would have been equally. entitled to the estate if there had been no
question of re-union. dn order to defeat the claims of the
olaintiff, the defendant-must prove clearly thrt the widow conti-
nued to live with him in the same state of re-unica in which her
‘husband lived with defendant’s father. It is thorefore incum-
bent on the defendant to show that not only was there a re-union
between the husband of the widow and the defendant’s father,
but that the widow liveq in that state of re-union with him down
to the time of her death.

It may be that the widow, though she lived as a member of
a re-united family with Ramballab, did not so live with the
defendant, She had an undoubted right to a partition, and a
separate enjoyment of the share of her husband, and it may also
be the case that at the period of her demise she was actually
living separate from both the nephews of her husbaud. I donot
think that, in that case, the. defendant could have claimed the
property of her husband to the exclusion of the plaintiff, who
would ordinarily be entitled to share with him the heritage of
their common urcle.

I would, therefore, remand the case to the Court of first
instance, to lay down anissue as to whcther the widow of Ram-
maniko lived in a state of re-union with defendant as did her
husband with Ramballab his brother, or whgther she at the time
of her death lived separate from him, thongh living in the same
family house. The Moonsiff should, after framing this issue,
give full opportunity to the parties to adduce evidence on this
issue, and then decide the cuse according to the result of that
inquiry, and with advertence to the remarks made above. It
has been stated in the course of the argument that the evidence
adduced in this case merely goes to show that Rammaniko and
his widow lived in the same house with Ramballab ; that there is
no evidence to show that they lived as members of an united or
joint Hindu family, The Moounsiff should bear in mind that
the mere fact of brothers living in the same dwelling-house is
not conclusive proof of their living as a re-united or joint family.
It must be shown that their wag an actual re-union, and that
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the husband, and after his death the widow, lived with the __187%
defendant as members of a joint family, and that there was a Ré:;{h;\:l

community of interest between them. Even if there had been TR
o . RIFIRAM
no actual partition by meteg and bounds,'but if the two co-parce-  gipua.

ners had enjoygd the rents and profits of their respective shares
and did not throw them jnto a common fund or box, asis the
case inall joint families, it must be held that therp wasa parti-
tion between them, and that they caynot be said to be members
of a joint undivided Hindu family.

The costs of this appeal will be costs in the cause, and will
abide the final result.

Case remanded.

{FULL BENCH.

DBefore Mr. Justice. Norman, Offg. Chief Justice, My, Justice Loch, Mr.

Justice Bayley, My. Justice Macpherbon, and Mr. Justice Mittor. 4 1871

al. 17,
RAM CHANDRA TANTRA DAS (Prarvmies) v. DHARMO NARAYAN 2

CHUCKERBUTTY (gNE or Tug DEFENDANTS)* )
Sale in Brecution—Act VIII of 1859, s, 205—DProperty L Right of a Hindu
Heir expectant on the Death of a Widow.
The ipterest of an heir, accding to the Hindu law, egpectant on the death

of a widow in possession, iz not property, and therefgre not liable to attuch-
ment awd sale in execution of a decree under section 205 of ActgVIII of 1859,

Oxe Jagatdulal died, possessedof a 1 anna, 6 gandas,
2 cowries, and 2 kra'ﬁts share out of an 8-anna share in a certain
talook call Radhaballab Rutnessur, leaving him surviving
three sons and a widow. These three sons succeeded equally to
the share of the property left by their father. Two of the brothers
died unmarried and without issue between the years 1247—49
B. S. (1840-—-1843), and their shares were inherited by their
mother. The plaintiff, the other surviving son, and the mother,
lived jointly and in commensality. The mother died in the year
1270 B. S. (1863). Before the death of the mother, in 1266

Special Appeal, No. 407,'of 1870 from a decree of the Suberdinate Judge
f Mymensingh, dated the 7th Dectémbe# 1869, reversing a decree of the
Moousiff of that district. dated the 12th April 1869,



