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He referred, npon the first point, to the cases’ of Dewan Elahec,‘
TrE Qunmv Newoz Khan v. Suburunnissa (1), The Q icen v. Abbas Ali
Kfm Crax- Chowdhry (2), and The Queen v. Ballabh Kant, Bhuttacharjee (3),

~ (1) 53W. R, Cr, 14
(2)6 B. L. R., 74.
(3) Before My, Justice 1. 8. Juckson and
Mr. "Justice Markby.
Aprit 6tk 1869.
THE QUEEN ». BALLABH KANT
RHUTTACHARJEE anp ovaggrs.*

Baboos Sreenath Das and Kissen

Dayal Roy for the prisoners. -

Jacksow, J.—This is an order under
scction 318 of the Code of Criminal
Procedure by the Magistrate of Run-
pore, which hag been laid before us by
the Sessions Judge for revision, and
against which we have also heard an
argument on the part of onc of thz,
zemindars interested, the ctlect of the
Magistrate’s order being to kecp the
opposite party, the zemindar of Nek-
bukht, iu possession of a quantity of
chur land, excepking a certain part
which the Magistrate described as
being wncnlturable and sandy soil,
and therefore not capable of being
possessed in the usual way, antl which,
oddly enough, he goes on to say, must
be considered as not forming part of
the disputed land, but as being in the
undisputed possession of tie sccond
party. The question before us, how-
over, does not relate to this small
portion of sandy chur, but, to the larger
area which has becn found to be in

possession of the opposite party.

The objections urged before us are,
Hrst, that the Magistraie’'s proceedings
in fthe way
rerquired Ly SN,
consequently the ormlers were altogether
Now it seems o

were hot conumonced

section and  that

bad on that account.

#* Reference to thee High Court, under scelion
by the Scustons Judge of Rurpore,

Procedure,

me that the Ma}istrate has recorddn
an amply sufficient vroceeding as to
the grounds upon which he was satis-
fied that such a dispute cxisted regard<
ing these lands as was likely to occa«
sion a breach of the peace, and there.
fore demanded his interferenco. ™~
has been argued hefore us that, in
order to his being satisfied on this
subject he ought to have summoned
witnesses. This is not preseribed by
the Code,
any case before this Court sofaras I
Tre Magistrate was satistied
investigations cortucted
‘snd the report

nor has it been so held in

know.
by certain
by the district police,
made by the police was clearly suffi-
cient ground upon which to proceed.
The vext that  the
Magistrate has not with
reference to posscssion, but with refer”
ence to the title of the parties rospec-
tively ; and, also that the Magistrate
has come to a  decision enbirely upon
documentary cvidence, and has not
cxamined thee witnesses whom tha
parties were 1m(h to produce. Now
I think it vuy clear on the face of
these proceedings that the Magistrate
hag quite misconceived the nature of

objection  is

decided,

the jurisdiction which he has to cxer-
cise under the 22nd Chapter of the
Code of Criminal Procedure. Whut
the Magistrate has to do under that
chapter, when he finds that occasion
exists, i to mako a speedy and sum .
mary cuguiry into the fact ol posses—
sion of the dispuicd land, and to pass
with as litble delay as possible an order
whom he finds to

declaring Lhe party

be in such possession eutitled Lo retain

434 of the Code of Criminal

(3
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Upon the second point, he referred to the cases of The Queen
v. Sonaoollak (1) and Makarajul Gobind Nawth Roy v. Rajah

Anund Nath Rai 2).

= Baboo Krishna Dayal Roy appeared on behalf of the Kakina

zemindar.

it until custed by duc course of law.
I observe that the Magistrate commenc.
ed these proceedings in the mounth of
Acrgust 1868, and
papers and holding iavestigatious of
various kinds, and adjourning the en-

after recciving

quiry from time to time, he figally
passed an order in January 1869. It
tsalso clear that in pRssing his order,
he has taken into his consideration
various cirenmstances which were
really beyond the scope of the proper
enquirf, and g not confined himself to
the simple issuc bofore him. DBut it
is also, T think, quite clear that what he
kag done, has been done on the invita-
tion of the parties thomseclves. Ttig
the parties thertselves who hage plafed
before him the materials on which he
hasg based his judgment, and any mis-~
garriagg of his, therefore ¥s chiefly
their own fault.

1 des net find that the
refused to esamine wilnesses when
produced before him. The only thing
shown to us is, that on one occasion
when witnesses were apparently in

Magistrato

attendance, he directs that they may
be Qdischarged for that day, but tha?
the case will be taken up the follow-
ing Monday. It is net shown to wus
that the witnesses were again produced
onthat day and that he refused to
examine them ; and although he cortain-
ly does say that he thought it unne-
cessary to go into oral evidence, thus
leading the partics to produce oath
against oath, and perbaps leading tg
great dealof false swearing upon both
sideg, it does not appear that the conrse

which ho took was taken otherwise than
with #heir consent. I am therefore not
of opinion that there is any such mig-
carrizgo in these proccedings as obliges
ug to inserfere; but my objection fo
interfering in this case is also based upon
the imposeibility of our substituting for
the order of the Magistrate any order
which would place the parties in a
better position, or would bec maore to
the advantago of the public than the
arder which now stands. "These pro<
ceedings commenced some eighl months
ago. The dispute if it then oxisted,
is*now probably at an cnd; and I am
altogether wnable to ses what enquiries
we could order, or what directions we
could now give, w;hich would improve-
the state of affairs. Tt is quite clear
that if either of the * parties has been
imjuriously affected by these proceed-
ings, he has had ample {ime to resort
to tho Civil Court to bgve the matter
sob right® We are not told that any
thing of the sort has been done. I
think, therefore,that the objections pre -
f in the
nagare of technical and formal abjec-
tions to the order than really well-
founded camplaints of wrong done,

ferred before us are rather

and I consider that we ought uot to
interfere with the order of the Magis-
trate

Miresy, J.—I algo think we ought
ot to interfere with this order.

(1)2W. R, Cr., 44.
()5 W. &, Cxe 79,
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Baboo Kashi Kant Sen on behalf of the ifardar under the
zemindar of Purbhobhog.

Baboo Krishna Dayal Boy referred to thy cases quoted by
the Magistrate, and pointed out how they applied to the facts of
{his case. Ho urged hat the first order of the Officiating
Toint Magistrate, calling on the parties to give evidence of
actual possession, was based on a mere police report which
was not evidence ; and that there was nothing on the vecord
to show that the final orcer of the Magistrate on the quex.
tion of possession was based on any evidence whatever ; and
although the Officiating Joint Magistrate recorded having per-
sonally visited the spot, yet he said nothing as to whether he
had taken any evidence of parties on oatii. On both these
grounds, he urged, the order of the Officiating Joint Magistrate
ought to be quashed.

Baboo Kashit Kant Sen drew the attention of the Court to
the statement on solemn adirmation of ome Sheikh Burra
Mahomed, which was taken down by the Officiating Joint
Magistrate before proceeding under section 318, and contended
that it disclosed, 1f believed, grounds upon which a Court decid-
ing a question of fact would be competent to base a finding as
to the probability of a breach of the peace happening. This,
he urged, disposed of the first point of reference. On the second,
he observed that the Offciating Joint Magis*rate went personally
to the spot, and from enquries made by him from the residents
there he was satisfied as to which party was in possession ; and it
could not be said that the Officiating Joint Magistrate had come
to his conclusion on the mattur of possession at a mere guess ;
the mere omission to record the statements of the parties,
whom he must have questioned, could not lead to the inference
that the Officiating Joint Magistrate had not examined witnesses.
Upon the authority of The Queen v. Ballabh Kant Bhutta-
charjee (1), he contended that it was not absolutely necessary for
the Officiating Joint Magistrate to have examined any witnesses
at all on the ‘act of possession.

(1) See dnte, p. 324,
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Pavr, J —In YMhis reference two questions have been submit- 1871
ted for our consileration: 1st, Before a case can be brought ‘2“”-“'
under section 813 of the Criminal Procedure Code, is it neces- Kar Cm\

DRA \IP\H
sary to adjudicate upon legal evidence? and, secondly, having o
been so brought, wre the statements of th”e parties, and mere local ?::"IR\”
(9

enqutr), not 611 oath, sufficient data on ‘which to decide who is Crowpnsy.
in possession of the disputed lands ?

With reference to the first question, the &Magistrate has
sounsidered the decisions under sectisn 818 of the Criminal Pro-
cedure Code to be apparently conflicting. We think the circum-
stances of this case do not admit of any reference to thoso
decisions which are said to be conﬁictin‘g, because we find that
in this case a petidion was presented by Sheikh Burra Maho-
med on the 10th January 1870, that his evidence was then and
there taken on solemn affirmation, and that he substantiated the
prinaipal matters contained in his statement.

This evidence plainly shows thata dispute existed concern-
ing lands, &c., which was likdly to create a breach of the
peace; and the order that was made on that ocoasion was to
the effect that, in order to pgevent the breach of the peace, two
inspectors should be dJeputed to the spob to® keep the peace.
All the snbsequent proceedings are based upon this preliminary
proceeding. The sub‘qequent proceedings tonsist of petitions
and other matters putin by the disputing pameq, and they
clea,rly confirm thevview originally taken by thé Magistrate,
upon the evidence af Sheikh Burra Mahomed, as to the existence
of a dispute concerning lands, &c., which was likely to create o
breach of the peace. Under these circumstances, it appears that
the Magistrate was reasonablys aull rightly satisied, und that
he acted fully within the provisions of section 818. In this
view of the case, a consideration of what is said to be a conflict
between the various decisions is not, I think, called for, and 1
would suggest that in making references to this Court, the Magis-
trates should be careful to glean the facts first and see if any
of the admitted facts, on being carefully weighed and considered,
give rise to any questions which' are mooted in tho decisions
said to be conflicting. In this *case we consider that if the
Magistrate had applied his mind to the parficular facts of the

-1



323

s

e QUEEN
PV

KarLr CHAN-

DRA SHAH
AND
MaHIMA
Ransan oy

CHOWDHRY.

BENGAL LAW REPORTS. { VOL. VII.

ecase, he would have had no difficnlty whatevyr in putting the
correct interpretation upon section 318. It of:’fen happens that a
confusion arises in the mind upon reading antmber of decisious,
without at the same time assiduously considering the particular
facts upon which those dgeisions are come to.

With reference to the sccond question, it is qaite clear that
mere local enquiry and statements of parties not on oath are
not suflicient data on which to decide what party is in posses-
sion of land. We do not find on the records of this case any
evidence of wifnesses oxamined on oath by the Magistrate ;
and we consider that any statements that they have made not
upon oath cannot be regarded as evidence, and ought not to bo
relied upon as such. Itis admitted on both sides, that there
is no evidence of parties on the record, that the statements were
not taken on oath, and that the local enquiry was not condacted
oun oath. Under such circumstances, the question involyed in
this reference is too elementary to require discussion, and ib
has taken me by surprise, that an cnquiry made on the spot,
either in the presence or absence of the parties, and some state-
ments elicited from persons not under the sanction of an ocatlh,
should be cousidercd as any legal evidence on which to direct
o party to be kept in possession to the exclusion of another.
‘When we considey that an award under section 8$18 gives a
man a strong hold. upon land, from which ke cannot be dis-
possessed uutil the oppogite party can prove a superior title, it
cannot but be maintained that the proper proceeding must be
that the local enquiry or investigation, of whatever nature it may
consist, should be upon evidence in the legal sense of the word.
I do not myself much ‘— approve of the term ¢ legal evidence,”
for all that courts of justice are concerned with is evidence in
the legal sense of the term,—that is, that which is taken on oath.
Oral evidence is the statement of a witness on oath, and unless
it be upon oath it cannot be any evidence at all. Therefore the
expression ““legal evidence” seems to create some confusion, in
that it supposes that there may be evidence which is not legal.
The adjudication in any case muast be upon evidence property so
called, The adjudication by the Magistrate on the second
question having been made upon matter which was no* properly
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in evidence is matifestly wrong, and his proceedings must there- _ 1871

fore be quashed. Tik QuErN

Baviey, J.—On the first of the two qaestions referred by K“Axrbmx.
the Magistrate, I think there is no dembt that Sheikh Burra ">t
Mahomed’s statement on solemn affirination recorded by the _ Manmina

Joinb Ma,cnstrz’Lte afer the presentation of his petition on its backy ’”&}jﬁ,ﬁﬁ‘
and followed by an order endorsed nwder the affirmation upon
the police to act, and for two constables to keep the peace, fully
satisfied the Joint Magistrate asto “the likelihood of a breach
of the peace, and thisin such a manncr &s to make his proceed-
ings in accordance with the provisiong of section 318. Tt
follows, therefore, that a discussion of the several decisions
referred to by the Magistrate is now unnecessary in thig case
and under the above circumstances.

As to the second question, the pleader is unable to show us
any satement on oath orsolemn affirmation of any witness whal-
ever. In fa,ct it scems clear that the Joint Magistrate went to
the village in company with his mchurrir, and asked the inhabi-
tants their views of the rights and interests of the contending
parties, but did not put their statements under the sanction of
an oath or solemn affirmation. So these statenfents, under th,
law, are no ecvidence at all. The Joint Magistrate no doubt
maked some relevence as to “ oral evidence’”” M his judgment,
but, gs stated above, there isno such evideilce in a legal sense
on the record. I coreur, therefore, in ¢he order that the Joint
Magistrate’s procee@ings should be quashed as illegal on the
second point referred.

Mayistrate’ ssproceodings quashed.

—_—

Before Mr. Justice Bayley and Mr. Juslive Mitler.
ix Tug MaTrer of THE Prritioy of BIIADRESWARL CHOWDI RANI * ; R
Jie s
Crimimal DProcedure Code (Act XXV of 1861), s S18—Frideire —DPolice
Leport —DBreach of Peacc.
A Magistrate, before procecding under sgetion 318 of the Uriininal Procedurs
Code, must be satisticd by evidence that a  digpute likely te in®uce a breach

-of the peace exisls. A police report & notfevidence,

Criminal Molion Cuse, No. 48 of 187Y.
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1871 I~ this case there was originally a report ma'le by the police,
‘Ixtee  and sent to the Kxtra Assistant Commissioner of Gowalpara
Marrgr oF . .

THE (vested with the powers of a Magistrate), that there was a like-
EmIoN oF lihood of a breach of the peace being caused by the ryots of
Cuowvnh st Charla and Parbat Juwar, who weve disputing as to the right of
fishery in a certain bhil called Bhoispori, on the ground that it
was the property of their rspective zemindars., Simultaneously
with this report, one Nilchand Manji, on behalf of the zemindar
of Parbat Jowar, presented a petition setting out his claimy
buat not praying for an adjundication, under section 318 of the
Criminal Procedure Code. Upon thig report the Extra Assist-
ant Commissioner called npon Nilchand Manji on behalf of the

Parbat Jowar zemindar, and Gobardhan Manji on behalf of the
Ghavla zemindar,to file written statements as to theactual posses-
sion of the fishery. The parties filed thzir statements, and the
Magistrate thereupon personally went to the spot and touk the
depositions of witnesses on both sides on the fact of posses-
sion, aud found in favor of the Gharla zemindar, and passed an
order retaining him in possession.

The zemindar of Parbat Jowar gpplied to the Judicial Com-
missioner of Assam (vested with powers of a Sessions Judge), to

send up the proceeding of the Fixtra Assistant Commissioner of
Gowalpara to the High Court for revision under section 434 of
the Criminal Procedure Code, on the ground that the Court
below had passed no desision on the point &3 to whether he was
satisfied that there was a likelihood of a hreach of the peace,
which is requisite before steps can be taken under section 318
of the Code, and that there was mno evidence on the record on
which a finding could be arrized at on this point. The Judicial
Commissioner called for an  explanation from the Extra Assist-
ant Commissioner, at the same time directing him to take
ovidence (if there had been anomission fo do so) and to record
a proceeding as to whether he was satisfied or not of the likeli-
hood of a breach of the peace. The extra Assistant Cowmmis-
sioner took the evidence of cight witnesses, and recorded his
opinion that hewas satisfied that there was a likelihood of a breach
of the peace happening ; and  the Judicial Commissioner after
this thought the necessity for & reference to the High Court no
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longer oxisted, a51 rejocted the prayer of the Parbab Jowsr 3870
eniindar. 1x THE
Marigx oF

. A . THE »
Biaboo Mohini Mohan Roy, ot behalf of the Parbat Jowar Pevtios or

gemindar, moved sthe High Cowrt (Batey and Mitter, JJ.J gi;ﬁ:i‘:&:‘}z
to call for the records of this casc and quash the order of the
Magistrate, as there was no finding, nqr evidence, that a breach
of the peace was likely toltake place.

A rule was granted, calling upon  the ether side to show caugs
why the order of tho Kxtra Assistant (omuwissioncr should not
be set dside.

Mr. Allan (with dimt Baboo Tarine Kant Bhultacharjee), for
the Gharla zemindar, now showed canse.  1le contended that the
report of the police was sufficicnt, if belicved by the Magistrate,
o wagrant proceedings being taken under scction 318 of the
Criminal Pr3cedure Code. Tu support of this view, he quoted
the case of The Queen v. Bullabh Kent Bhuttacharjee (1).

He furthor urged that, in this case, the Extra Assistant Com-
missioner did not act sitiiply on the police report, for there was
a potition onthe recor®, put in aboub the smme time with the
p(ﬁicc report, by the petitioncr, complaining to the Magistrate
of the conduet of the &pposite party, and asling for an adjudi-
cation, which would be * sufticient to move aMagistrate to take
procéedings under saction 318. The Magistrate, e urged, is
simply to be satisficd of the probability of a breach of the peaco
taking place, and that it was nowhere laid down that he could
not be satisfled otherwise than on the swarn statement of parties.

Bayrey, J.—We think this riile should be made absolute, and
the order of the Fxtea Assistant Commissioner be set aside.

The conteution bebween the parties was as to the right of
fishery ; and the legal question raised before us in this referenco
is, whether the Extra Assistant Commissioncr had legal ¢vidence
to proceced upon under section 318,

It is admitted that no depositions on oath  were taken, and it

1) Ses anke; p. 324
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1871 js notalleged that the Magistrate personally agd with hisown

eyes saw any probability of a breach of the peace. All that

MI;'T“};‘;EM was acted upon was i;h(a. report of the police,
" THE In a recent case, decided by Mr. Justice Paunl and myself, on
PETITION oF y,

Buaprust aps bie 17th of this month, 7he Queen v. Kali Chandra Shaw (1),

CroWDHRANL we stated on a similar question, that “ mere local enquiry and
¢ statements of parties not on oath are not sufflcient data on which
“ o decide what party is in possession of land ;” and further on,
that  any statements made not on oath cannot be regarded as
¢ evidence,’and cught not to be relied upon as such.”” The only
exception to this rule—if exception it can properly be callod—is
when a Magistrate on the spot, and with his own eyes, sces parties
armed for a conflict, or otherwise in such a position as would
create a breach of the peaec,

A dccision of Mr. Justice L. S. Jacksou aud Mr. Justice
Markby, in The Queen v. Ballabh Kant Bhuttacharjee (2), has been
quoted to us as holding that, in some cases, the mere nformation
of tho police may be accepted. There might have been peculiar
facts in that case which are not in this. The majority of deci-
sions avo the other way, so we follow them and the ordinary rule
of law,—wiz., that statements not ‘apou oatharcnet erdinarily
legal evidence.

Ithas, however,, been pressed on us that the complajnant,
himself, Nilchand ,Manji, had vequested by a petition that
the Magistrate should proceed under section 318; but on refer-
ring to the petition and the endorsement upon it, it is quite
clear that all that the complainant has requested was with a
view to the satisfaction of his own particular claim, and did not
specifically ask for an enquiry and frial under section 318.

In this view, we think that the orders of the Extra Assistant
Commissioner, dated the 26th  May 1870, and 24th November
1870, must be set aside, and this rule made absolute.

MirTer, J.—I am of the same opinion. ‘The roport of the
poliae is no evidence whatever, and the Extra Assistant Gommis-
sioner ought not therefore to have accepted that report as suffi-
cient to insiitute proceedings under scetion 518.

Rule absolute.

{1) See anie, p. 322 (2) Sce ante, p- 324,



