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to take thal objection now. Besides the mod: of attachment
adopted in this case is the one usually adopte{fin the Mofussil
Courts, and I do nots think that the appellant ‘1as been in any
manner prejudiced by the irregularity he colaplains of, sup-
posing it to be an irregurarity at all.

Apveal dismisseds

[APPELLATE CRIMINAILL.]

Defore Mr. Justice Bayley and Mr. Justice Paul.

THE QUEEN . KALI CHANDRA SHAT Avp MAIIIMA RANJAN
ROY CIHHOWDHRY »

Criminal Procedure Code (Aot XXV of 1861), s. 318—Evidence on Oall—
Actual Zossession.

Tn 4 proceeding under section 318 of {he Criminal Procedure Code, tn dotet-

tine the right of actdal possession, it is nccessary that cvidence should be
tuken upon oath.

Tuts case arcse out of a dispute for a chnr claimed on the one
hand by the zemindars of Kakira, and on'the other hand by the
izardar helding under the zemindar of Purbhobhog of Cooch
Behar. The dispute cowmenced in the cold -season of 1869-70,
since which time petitions were filed on cither side, and the
police had been directed to investigato these cases. The police
sent in their report in I form as true cases, ‘at the same time
giving it as their opinion thai the izardar, holding under the
zemindar of Parbhobhog, was in possession. Upon this report,
on the 6th Jannary 1871, it appears that the Officiating Joint
Magistrate rocorded a proceeding, giving veasons for appre-
hending a breach of the peace, and calling on the parties to
produce any witnesses or other evidence regarding “actual
possession.  Shortly after this proceeding, on the 10th January,
one of the parties in this dispute, named Sheikh Burra

* Reference under seetion 434 of the Code of (riminal Procedure, by the
Officiating Magistrzic of Rungpere.
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Mahomed, presedted a petition, complaining or the propability
of a breach of thy peace takink place, and setting out the
grounds of his app rehension. He was thereupon at once examin-
ed on solemn af.rmation, and in his evidence he repeated all
the main facts staged in his petition.

The proceedings under section 318 of the Criminal Procedure
Code were actually taken after this statement had been taken
on solemn affirmation.

_On the 31st January 1871, the Officiating Jont Magistrate
ield that the dispute could not be properly decided without
a local investigation ; and on the 18th February ho visited the
spot, made a local enquiry] and ordered that the izardar of
Purbhobhog be censidered to be in possession of the disputed
chur until ousted by due course of law, Between the 31st Janu-
ary and 18th Fcbruary, it appeared that mothing was done,
nor dges it appear that the Officiating Joint Magistrate,on going
to the spot,”took the depositions of witnesses on oath. The
zemindars of Kakina brought this order to the notice of the
Magistrate for the purpose of having the proceedings sent up
to the High Court, and the order under section 318, Criminal
Procedure Code, set aside.

The Magistrate, considering the order of the Officiating Joint
Magigtrate to be illega® sent up the records of the case to tho
High Court in a long letter of twelve paragraphs. proposing two
groudds for the reference :—

1. “ Before a case can be brought under section 318, of the
Criminal Procedure Code, is it necessary to adjudicate upon
legal evidence ?

II. “ Having been so brouyght,” are the statements of the
parties, and mere local enquiry not on oath, sufficient data on
which to decide who is in possession of the disputed land ?”’

The Magistrate, after reciting the facts of the case,and laying
down the points of reference in paragraphs 7 to 9 of his letter,
discussed the rulings bearing on the two points of reference, and
pointed out cortain differences of opinion between the several
Divisional Benches, suggesting b the same time @ refercnce to
a Fall Bench for a clear wtl suthoritative ruling on  these
points, 44
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He referred, npon the first point, to the cases’ of Dewan Elahec,‘
TrE Qunmv Newoz Khan v. Suburunnissa (1), The Q icen v. Abbas Ali
Kfm Crax- Chowdhry (2), and The Queen v. Ballabh Kant, Bhuttacharjee (3),

~ (1) 53W. R, Cr, 14
(2)6 B. L. R., 74.
(3) Before My, Justice 1. 8. Juckson and
Mr. "Justice Markby.
Aprit 6tk 1869.
THE QUEEN ». BALLABH KANT
RHUTTACHARJEE anp ovaggrs.*

Baboos Sreenath Das and Kissen

Dayal Roy for the prisoners. -

Jacksow, J.—This is an order under
scction 318 of the Code of Criminal
Procedure by the Magistrate of Run-
pore, which hag been laid before us by
the Sessions Judge for revision, and
against which we have also heard an
argument on the part of onc of thz,
zemindars interested, the ctlect of the
Magistrate’s order being to kecp the
opposite party, the zemindar of Nek-
bukht, iu possession of a quantity of
chur land, excepking a certain part
which the Magistrate described as
being wncnlturable and sandy soil,
and therefore not capable of being
possessed in the usual way, antl which,
oddly enough, he goes on to say, must
be considered as not forming part of
the disputed land, but as being in the
undisputed possession of tie sccond
party. The question before us, how-
over, does not relate to this small
portion of sandy chur, but, to the larger
area which has becn found to be in

possession of the opposite party.

The objections urged before us are,
Hrst, that the Magistraie’'s proceedings
in fthe way
rerquired Ly SN,
consequently the ormlers were altogether
Now it seems o

were hot conumonced

section and  that

bad on that account.

#* Reference to thee High Court, under scelion
by the Scustons Judge of Rurpore,

Procedure,

me that the Ma}istrate has recorddn
an amply sufficient vroceeding as to
the grounds upon which he was satis-
fied that such a dispute cxisted regard<
ing these lands as was likely to occa«
sion a breach of the peace, and there.
fore demanded his interferenco. ™~
has been argued hefore us that, in
order to his being satisfied on this
subject he ought to have summoned
witnesses. This is not preseribed by
the Code,
any case before this Court sofaras I
Tre Magistrate was satistied
investigations cortucted
‘snd the report

nor has it been so held in

know.
by certain
by the district police,
made by the police was clearly suffi-
cient ground upon which to proceed.
The vext that  the
Magistrate has not with
reference to posscssion, but with refer”
ence to the title of the parties rospec-
tively ; and, also that the Magistrate
has come to a  decision enbirely upon
documentary cvidence, and has not
cxamined thee witnesses whom tha
parties were 1m(h to produce. Now
I think it vuy clear on the face of
these proceedings that the Magistrate
hag quite misconceived the nature of

objection  is

decided,

the jurisdiction which he has to cxer-
cise under the 22nd Chapter of the
Code of Criminal Procedure. Whut
the Magistrate has to do under that
chapter, when he finds that occasion
exists, i to mako a speedy and sum .
mary cuguiry into the fact ol posses—
sion of the dispuicd land, and to pass
with as litble delay as possible an order
whom he finds to

declaring Lhe party

be in such possession eutitled Lo retain

434 of the Code of Criminal

(3



