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presumed, fromathe length of time during whith the plaintiff 1871
ami his predecessor have held this land, that they must have K%I;;?g:?‘fv.
held under a patta, and there is nothing illegal in the pre-  pusy
sumption that the plaintiff’s vendor had ,a maurasi right, [ ‘o
which he was capable of transferring to the plaintiff. ~ The first? ravar Apor.
Court has also’ fouhd, and the Subordinate Judge on appeal
has concurred in that finding, that the delendant had not proved
his case that the land was patit.  Both the points taken by
the spedial appellant therefore fail.

Two cases have been referred to by i;he_,pleader for the special
appellant—Shiw Dayal Puri v. Thakur Mahabir Prasad (1),
and Ramdham Chuckerbutty y. Srimati Komal Tara(2)—which
show that the mere fact of possession for a mumber of years
is not sufficient to prove a mokurrari title. Nobody supposes
that mere possession for eight, ten, or even twenty years would
becwufficient t0  create 'a mokurrari title; but that is not the
point on which the lower Courts have gone. They have pre-
sumed the fact of the maurasi holding from the fact of the land
having been in the possession of the same family ou continuous
nayment of rent to the zemindar for nearly a hundred years.

The special appeal is digguisstd with costs.

Appeal dismissed,

Bofore Mr. Jf'.stiiﬁ}{emp and Mr. Justice Glover.
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Hindu Low—Alicnation by Widow—Suit by Reversioner for Decloration of
Right—CQause of Action.

A., a Hindu widow, obtained a loan of asumof money by mortgage of a

gertain parcel of property belonging to her husband. The mortgagee obtained 15 SB(TBIE{I?(]’.S "

*Special Appeal,"No."48 of 1871° from a decree of the Judge of Patna,
dated the 2nd Novemher 1640, confirming a decree of the Subordinate Judge of
that districf, dated the}2nd July 1870,
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a decree, and in etecution thereof caused the property tocbe sold. In a sui
by A’sdanghter's son, the ‘next reversionary heir, for a declaration tha.tbfh"

sale was invalid as agninst him, tho lower Appcllate Court held that there
wag no cause of action.

Held, iu special appeal, that the existence of g cause of action depended
fiponz whether the widow incurred the debt under legal necessity ; and the case
was remanded for trial of that questiou.

Tauis was a suit for a decres declaratory of the right of the
plaintiff us reversiomer to the property left by his maternal
grandfather, and that a sale of that property was invalid against
him. The plaint stated that his maternal grandfather died,
leaving considerable real and persgnal property, and leaving a
widow, two daughters, and the plaintiff, his grandson ; that the
widow sncceeded to the property, and that without any legal
necessity and while capable of maintaining herself from out of
the income of the estate in her possession, she mortgaged the pro-
perty in dispute ; that the mortgagecs obtained a decret, and had
caused the property to be sold, and the same had been purchaseds
by Munshi Haraklal.  Hence the suit for “protection of hi
future interest in the state of his late grandfather, so far epis-
was affected by the sale in execution »f the decree against his
grandmother.”

The defendant Munshi Haraklal st up, inter alia; that it
was unknown whether the plaintiff would survive his maternal
grandmothep or not, that the suit for declavation of his right as
reversionery wounld not lie, and that the debt wasincurred under
legal necessity.

The Subordinate Judge held that there was no legal necessity
which could under thé Hindu law warrant a Hindu widow to
bind the estate of her deceased husband, and accordingly passed
a decree, declaring that the sale passed only the life-estate of
the widow, and that the purchaser was cutitled to retain posses-
sion of the property during the life-time of the widow.

On appeal, the Judgoe held that the plaintiff had alieged no
cause of action ; that the defence set up Ly the defendant, that
the sale passed an absolute right to the property, did not cure the
defect ; and that the sale of the vicht and interest of a Hindn
widow was no cause of action. He accordingly dismissed the suit.
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Baboos Makess Chandra Chowdhry and Hem Cllandra Banerjee 'S
fos the appellants.

Baboos Debendranarayan Bose and Munshi Mahomed Yusaff
for the respondents.

The jndgment of the Court was delivered by

Grover, J.—The plaintiff in this case sues for°a declaration
of his tight to certain ancestral property as next reversionary
heir, and also to have 1t declared that « sale of that property
made in execution of a decrce, in which the defendant became
the purchaser, yas invalid as.against him the reversioner. The
property in suit originally belonged to one Paviagnarayan, who
died leaving a widow, Bhagwani, and two daughters, Krishna
Pyari and Lachmi Pyari. The plaintiff in this case is the
so. of the eldest danghter of Pariagnarayan, Krishna Pyari, and
consequeutly the grandson of Pariagnarayan.

It appears that the widow Bhugwani on the 15th of March
1858 took a loan of Ry, 15,000 from three persons, Ramanath,
Rhiku, and Bulatun, on a zuripeshgi of the property now
in dispute. Ramanath sssighed his interest in the zuripeshgi
to one Mannu Lal, who, not being able to get possession of his
share, broughta suit aguinst the widow to recoyer the mouey ad-
vanced by him : he got a decree ; and in exeention of it, the sale,
which is now the subject of dispute, took place an the 3Srd
August 1869. The plaintifl’s object i is to have it declared that
that sale is, as agaiust him, the veversioner, an illegal sale, not
having been made for any of those necessities which the Llindu
law allows. The substantial defenee was that there were such
necessities, and that the sale was therefore a good sale.

The Court of first instance decrced for the plaintiff. The Sub-
ordinate Judge considered that no necessity had been proved,
and that the sale was not binding on the reversionary heir ; he
made at ovder, therefore, to the effect that possession under
the sale should las} only during the widow’s life-time. Tho
Judge on appeal, without going into the merits, of the case,
decided that the pla,mtlff had rp cansc of action, and that his suit

ought ne¥ver to have heen registered. e heldthat, as only the
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right, title, and interest of the widow Bhagwsni passed at the
auction-sale, and that such right, being the right of a Hinldu
widow, was only a life-interest, the plaintiff was not in any way
endamaged and had no right to bring the suit. This decision
‘appears to us wrong for the very simple reason that, whether
the plaintiff had or had not a cause of action, on account of the
execution sale, would dipend entively upon whether the widow
had, at the time she incurred the debt which burdened her

husband’s cstate, such necessity for incurring that debt as the

Hinda law contemplates. If she had, and if such necessity
had been established, her vight and interest would have included
the entire estate, which would have passed under the decree to
the purchaser in execution ; whilst if she had sold without such
necessity, then all that would have passed under the sale would
have been her life-interest; and before it could have been
decided whether or not the plaintiff had a cause of action, it m@et
first have been decided whether or not there was any legal
necessity for the widow to inciir the debt.

The case, therefore, must be remanded to the lower Appellate
Court for a decision on this question. Costs to follow the fuTif,

Appeal allowed.

[PRIVY COUNCII.]

RAJENDRA NATH HALDAR (one<or. THE DEFENDANTS) w.
JAGENDRA NATH HALDAR (PrAINTIFF) AND OTHERS
DEFENDANTS),

ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT
FORT WILLIAM IN BENGAL.

Will—Power to adopt, Proof of —Weight of Testimony—Handwriting.

By will dated in 1887, a testator directed bis property to be held in a parti-
cular way, and gave hig widow power to adopt. In 1848, she adopted a son
under the will, with the knowledge of the members of the family, and the will

was, for a period of twenty-seven years, generally reLogmzed and acted on by

*Present :—THE BicaT HoN'BLE THE LORD Jgerios Jaues, Stk James (W, CoLviLE,
Sir Josmiﬂ NAPIER, AND SiR LAWRENCE PEFX,



