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Before My. Justice Kemp and Mr. Justice Glover.

RAMTARAK KARATI (Derenxvant) ». DINAZ[ATII MANDAL.
AND OTHERS (PLAINTIFrS)*

Right of Way—Public Road—Jurisdiction—Special Appeal—Objection
taken for first time.

A suit for declaration of right of way by a public rond will not lie, where
there is no allegation of special injury or inconvenience to the plaintiff.

Tuis was a suit for declaration of a right of way by a parti
cular route, on the allegation that the road in dispute had long
been used by the public and the plaintiff in a way sufficient
to ecreate title, and that the defendant did in 1273 (1866) close
the same.

The defendant set up that the suit for that portion of the land
which had been the snbject-matter of a suit under section 318
of the criminal Procedure Code was barred ; that the scit was
barred by lapse of time ; and that the plaintiffs had not acquired
any right of way over the land in dispute.

The Moonsiff dismissed the plaintiffs™suit.

On appeal, the Subordinate Judge <vemanded the case, in
order that fusther evidence might be taken.

The defendant appealed to the High Counrt, onthe ground
that the suit was not cognizable by.tne.Civil Court.

Baboo Mahendra Lav Seal for the appellant.
Baboo Srinath Banerjee for the respondents.
The judgment of the Court was delivered by,

Grover, J.—A preliminary objection was taken oy the
special appellant’s pleader, that this being a suit for removing
* Special Appesi, No. 56 of 1871, from a decree of the Subordinate Judge

of Hooghly, dated the 10th December 1870, reversing a decrec.of t'se Moonsiff
of that district. dated (he 12th September 1870,
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an obst\uctlon oh a public road, the Civil Court hiad no juris-
dicdon. Tt is contended by the pleadet for the special respond-
ents, in the first place, that this objection was never taken at any
stage of the case inthe Coarts below, and next thatthere ic
nothing on the racord to show that the road which is sought to
be opened isa public road.

Tt is no doubt true that the objectio? was not gakeﬁ in any
particulyr form until the special appeal stage; but as it isa
point of law upon which several decisicns of this Court have
been passed, we-do not think we should be justified in ignoring
it even althoughit was mnot taken, asit ought to have been
carlier in the proceedings.  As to the fact, whether the road is
orisnot a public road, we observe that the plaintiffs in their plaint
call it a public toad. The Moonsiff” has decided the case on
that understanding; ang, although his decision does not go on that
];(’)‘int/, he clearly conmsidered it to be'a public road. Moreover,
in the evidence of one of the plaintiffs, Rup Chand Roy, ho
speaks of it distinctly as aroad used by the public. If is
therefore, impossible to say that this road is not, to all intents

And purposes, a public road. We remark, moreover, that the
road was once Lefore the subject of an application to the Magis-
trate under scction 318 of the Code of Criminal Procedare,
which would of itsclf show that it must have ‘*been treated by
the then petitioner anitha present plaintiffs as a public road,
otherwise no such application could have been made.” If then it
be a fact that the roud isa public road, the objection ra‘sed by
the special appellant is @ goou "ne, and 1must be allowed.

In the case of Baroda 1’*asad Mostapi v. Gora  Chand
Mostafi (1), it has been distinctly Inid down that no one has
the right to sue for obstructing a public thorovghfare without
showing that he has sustained some particularinconvenience from
that obstruction, and the proper course tobe pursued in cases
where injury has been done to the public by the vbstruction of a
voad s pomted out in the latter part of that decision. In thiscaso
there has been no attempt to show that the plaintiffs have sustained
any particular inconvenience {from the obstr uctiony complained
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b of, and therefor's this decision is exactly iu -point. There is
R;{M‘;FS;IK avother decision in the case of Pyari Lualv. Rooke (1)#in
v, which it was laid down that a Civil Court had no jurisdiction
D‘ﬁ::;z’: do enguire abstractédly into a public right, otherwise than as
collaterally to a suit arising out of a private iniury ;aud again,
i the case of Ilira Chand Banerjee v. Shama Charan Chatter-
Jee (2), it was laid downithas any question as to the opening or
closing of a public road belongs to the Criminal, and not to the
Civil Court, and that such. question can only be enqguired into
- a Civil Court as ancillary to the question whether or notany
damage has been done to the plaintiff. Itappears to us clear
on these rulings that, ifit be showa that the roazd in questionin
this case is a public road, and that there is no allegation of any
special injury or inconvenfence, the plaintiffs had no rightto
bring the present action. We think, as above stated, that the
road is shown to be a public one, and that, therefore, under tfo
circumstances, the Civil Court had no jurisdiction to try the
case. The judgment of the Subordinate Judge must be reversed
and the plaintiffs’ suit dismissed with costs.
Appeal allswed.
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ON APPEAL FROM THE JUDICIAL COMMISSIONER OF OUDJE.
Aot VIIL of 1859, s. 205—Ea.7z:Ct'tw‘n--)Att(cchqnent——Prvperty, Definition of

Under scetion 205 of the Civil Procedure Code, sums o be attached must
be not inchoeate but existing and definite, and although liguidated demands in
iheir nuture definite and certain though sué life and unproved may Dbe scized,
amere expectancy or a nieve right of suit cannot be attached: tho attachmen? must
operate at the time of attachmentand not be anticipatory so as to fasten
on some fubure state of property in which the suit way result.

#Pesent :—Tae Ricer Hoxs, 81z Jayes Winniam CoLvILE, Sik Josery NAVIER
Loxn Justice James, AND Si# Lawsesce PerL.
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