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What the Judge really says in respect of those words which __1870
hawe been objected to 1o his judgment is that parties should give  Warsox

. . . - . V.

the best proof in their power ; if direct proof is wanting then Prani Lasg
the next best evidence as can be produced, should be submitted Sitaus.
to the Court.

We dismiss the appeal with costs:

Appeal dismissed,
TAPPELLATE CRIMINALL,
Lepare Mr. Justice Negrp and Mr. Justice Glover
IN THE MATTER OF Tils Derrrioy or (O l'l.()LABl&I[AN, MOOKHTEAR. 1871
June 19.

Act XX of 1865, ss. 10, 16 —3{ookhtcar, dismissal of—Professional Conduct-—
Reasonable Cause.

e The High Court has power, under scetion 15, Act XX of 1865, to suspend

or dismissoa maokhtear from his office, when it secs “reasonable canse,’

nnt stated under what eirenmstances
that tree was cut. It may be, and
probablygvas, the case, that the treo
being no longer fit for bc:wiuig frugt,
the defendant had cut it down, and
consumed the wood in  burning or
other pu;poscs: and, if that was so, it
would come within the desgpiption of
wasilat, and there would be noerror
in making the defendant accountable.
I think the appeal is perfectly ground-
less and vexabious, and tne Judgmnt
of the lower Court must be aftivmed
with costs.

J.—1 am of the same
It appears to me that both
the cases from the Full Bench only
speak of the collections made from the
land, an@ that it was never intended
to be laid down in those cases, as a
proposition of law, that a man who was
himself a cultivavor, as was tho plain-

MaggsBy,
opinion.

Viff i this case, wuas uol to recover the

profits which he would have made out
of tho land by his own cultivation.
The collection of the land may bo
very proper criterion whero the plain-
tiff is not himsdlf, the cultivator ; but
where  the plaintifi s cultivator or
hiwself uges or wishics to use the land,
the principal ou which wasilat ought
to be caleulated, is, I think, what ke
himsgelfs would have made by himself
holding possession of the land.

As regards the other peint, without
going into the question whether or not
nesne prohts are strictly speaking
damages, I think the plaintiff is enti.
tled, when he recovers incane profits,
to treat as part of them, any produce
of the land of whatever kind it may
be that the wrongful possessor has
appropriated to his ownuse in the
course of his possession, which would
include all the items which the l.()wrr
Cowt has included ip this case.
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althongh he mightwiot have committed any act of ** prplessional miscon-

duct” under section 16 (1),

Mr. G. Gregory for the petitioner.—Under section 1'4‘,5’:3)
mookhtear can be removed when he is convicted of a criminal
offence. The accysed here was charged with a criminal offeace,
and he was properly tried, and was acquitted or the evidence.
All the Courts in the country must accept that finding for all

purposes,

Section 15 provides only for cases of fraudulent or grossly
improper conduct in the discharge of his professional duty. The
words ““ or for any other reasonable cause’ must refev to things
ejusdem generis. The sessions Judge on the trial condemned
the evidence againgt the accused as'suspicions, and here we have
only a part of that evidence adduced on this inquiry.

(1) Act XX of (865, s [5.—
“The 'igh Court may also, after such
engquiry as it may deem proper,

suspend or dismiss
mookhtear enrolled as aforesaid, who
shall be guilty of fraudualetit
grossly improper conduct in the dis-

any pleader or

or

charge of his professional duty or
for any other reasonable cuuse.”
Section 16.—1if ny pleader or
mo kbtear practising in any Court
subordinate to the High Court shall
be charged in such subordinate Court
with any such conduct as aforesaid,
the Judge or Magistrate of the ourt,
as the case may be, shall}send him a
copy of the charge, and also a notice
that, on a day to be thereint r}ppointed,
such charge will be taken into con-
Such copy and notice
ghall be served upon the pleader or

sideration.

mookhtear at least ten days before‘

the day so appointed, and on suech
day, or on any subsequent day to
which the enquiry may be adjourned,
the Court shall receive all evidence
properly tendered by or on behalf of
the party bringing the charge, or by
the pleader or mookhtear. and shall

proceed to adjudivate ov the charge.

I the Juir » or Magistrate shall find
established,
that the pleader or inookhtear should

the chairgo and consider
be suspended or dismissed in conse-
quence, he shall record his finding
arnd the grounds thereof, and shall
report the same to the High Court,
and the ligh Court shall pri.eed to
acquit, suspend, or dismi:s the pleader
or mookhtear. Such report when
made iy any officer other than tho
District Judge, shall be summitted to
the Hight @ urt through the District
Judge, who shall accompany the
report with any remarks that he may
think necessary, and an expression (i
his uwh Jpinion on the case. Such
report when made by a magistrate
subordinate to the Madgistrate of the
District, shall be submitted through
the Magistrate of the District to the
District Judge, and shall be accom-
panied by the remarks and opinion
of the Magistrate of the District as
aforesnid. The Judge or Mugistrate
may, pr:ndinfb the iunvestigation and
the ord rs of the High Court, suspend
the pleader or mookhtear from practis«
ing ‘v the Court.”
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Grover, J.—Cholab Khan was tried at the’ Midnapore Ses-
s1308s, on a charge of instigating a very serious dacoity ; he was
acquitted (the Judge differing from the Assessors who thought
the accused guilty), on account of an insufficiency of cvideneg
which induced . the judgeto give him the benefit of a doub.
The Magistrate considered that, although acquitted at the Ses-
sions, Gholab Khan was under the” circumstances unfit to hold
the posjtion of mookhtear, and applied to the Judge, under sec-
~ tion 16 of Act XX of 1865, to repoyt the matter to the High
Court. The Judge, Mr. Bainbridge (the sume officer who held
the Sessions trial), sent up the Magistrate’s letter, with an endorse-
ment to the eftbet that the moskhtear deseyved to lose his sanad.
This Court, after reading the proceedings, pointed out to the
Judge that the requirements of the law had not been complied
with ; and the papers were returned with directions thata
charge should be properly drawn up, and a copy of the same,
with notice of the day fixed for copsidering it, should be sent to
Gholab Khan. These directions have been carried out, and the
Magistrate again recommends that Gholab Khan be dismissed
from his office of mookhtear. The Officiating Judge, Mr.
Cornell, has however declined to support the' Magistrate’s pro-
position, holding that the mookhtear has been sentenced to dis-
missal on account of an  offence of which h(, *has already been
acquitted by a competcit C®urt, and that in any case, the mis-
conduct, contemplated in section 16 of the Pleaders’ " Act, is pro-
fessional misconduct, of which (iholab Khan is not even alleged
to have been guilty.

Aftor hearing the counscl for the pesitiduer, I am disposed to
think that the procedure under section 16 of the Act does refer
only to cases of professional misconduct ; the words used ““ any
such misconduct as aforesaid’’ being counnected with the words
“ grossly improper conduct in the discharge of his professional
duty” used in section 15 ; and as the misconduct which the Ma-
gistrate considers provid against Gholab Khan is not alleged to
be ¢ professional” misconduct, I think that so far the Officiating
Sessions Judge was right.

But T do not concur in the other part of shis opinion. Tt
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seems to me thdt the words *for any other reasovable cause”
used in tho last clause of section 15 refer to cases of other than
professional misconduct, and that, if such reasonable cause is
shown, a mookhtearmay be suspended, or dismissed, notwithstand-
jng that he bas ‘committed no act of professional misconduct ;
if it werenot so, it is difficult to see with ‘what intention the
Legislature added the words above quoted to the section.
Now in ‘the dacoity case, Gholab Khan was acquitted
against the opinions of the Assessors; the Judge himself did
not seem to have any woral doubt of his guilt; for, after detail-
ing the reasons which induced him to think the evidence insuffi-
cient, he says :—“ At the same time I think the strongest suspicion
attaches to him, and possibly simply as a matter of justice, the
Assessors may be right.” I was one of the Judges who heard the
dacoity case in appeal to the High Court, and I thought atthe
time that the Assessors were right, and that there was sufficieiit
evidence to convict Gholab Khan, No doubt, he was acquitted,

- and cannot be harassed again on the same charge; but when the law

says that a mookhtear may be dismissed by the High Court for
any “ reasonable cause,” we may, I think, look, if n.cessary,
bohind a verdict of acquittal, and'seeif the circumstances, under
which that acquittal was come to, do not, except as regards a
fresh trial, practically annulany sucl declaration of Gholab
Khan’s innocence, as a verdict of npt #uilty might ordinary be
supposed tc give. We ought to treat his case, I think, as a
matter of equity and good conscience, and ought not be
bound to counsider him a blameless*muwn,” quoad section 15, Act
XX of 1865, merely because he has boen released under very
peculiar circumstances from a crnmimal charge.

After cavefully considering the evidence brought agaixlst
Gholab Khan in the docoity case, 1 cannot agree in the pro-
priety of the verdict of acquittal. I think 1t proved that he
did instigate the attack on the Rant’s premises, and phat is, I
consider, a very sufficient and reasonable caunse for his dismissal
frgm the office of mookhtear.

1 say the evidence ““in the dacoity case,” because, as I have
before stated, T do not think that the question now ra’sed cowmes
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under section 1§ of the Act at all, and the charge and notice ___

appear to nx to have been unnecessary. When I joined in the order
directing the Magistrate to proceed under section 16, I was
under the impression that that section governed the matter.
Further consideration has made me think differently.

It seems td mesthat, when a mookhtear isalleged to have com-
mitted some impropriety (short of an offence for which he could
be prosecuted criminally, and if convicted dismissed from office
under $ection 14 of the Act) which does not comeunder the
denomination of professional miscondust, the High Court may
institute enquires “motu suo,”” and if it thioks that ‘“any rea-
sonable cause,’, other than professional, has becn established, may
suspend or dismiss the mookhtear, without the necessity of either
written charge or notice. Of course, it would take care that
the mookhtear had every facility for knowing what he way
tharged with, aud for making his answer, but no formal charge
as under section 16, would appear to me to be necessary. In
this case Gholab Khan has had every opportunity.

Kemp, J.—T have again read the evidence in the dacoity
case against Gholab Khan. T concur with the Assessors, and
think that thereis evidénce which clearly .,establishes that
Gholab Khan took an active part in instigating the dacoity on
the Rant’s kutcherry. I am of opinion that Gholab Khan is
not a proper persoun to Prastise as a mookhtéar,and I concur with
Mr. Justice Glover in directing that the name of Gholab Khan
be struck off the roll of mookhtears.

Petition dismissed.
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