VOL. VIL.] HIGH COURT!

[FULL BENCH.]

Before Mr. Justice Norman, Offictating Chicf Justice, Br. Justice Loch,
My, Justice Bayley, 1Mr. Justicc Kemp, Mr. Justice Phear; Mr. Justice
Macpherson, and Mr, Justice Mitter.

MANIPUDDIN axp aNotHer v. GAUR CHANDRA SHAMADARX*

Whipping—Indian Penal Code (Act XLV of 1860)—Criminal Procedure
Code (Act XXV of 1861) s. 46— At VI of 1864.

Where the prisoner was convicted by tho Magistrate of three distinet and
separate offences, and was sontenced to a month’s imprisonment for the offence
of wrongful confinement under scction 342, six month’s imprisonment for the
offence of voluntarily caunsing grievous hurt under section 325, and to whipping
Cwith 20 stripes for the offunce of thoft, under section 378, of the Indian

Pepal Code, *t was keld ((Kemp and Phear, JJ., disseating) that the sentence
was legal.

Where o person is convicted at the same €ime of two or more offcnces punish-
able under the Indian Penal Code, held (Kemp and Phear, JJ., dissenting) that
it is lawful for the Court, in addition to the penalties prescribed by the Penal
Code, to sehtence the prigoner to whipping.

Nassir v. Clunder (1) not follow 2d. .

Ox the morning of the 9th Chaitra (22nd March), Gaur
Chandra Shamadar caryied off a cow belonging to Maniruddin,
unden circumstances which, in the opinion of the Magistrate,
constituted the offence of theft. On tile evening of the same
day, Maniruddin went to complain to the talookdar whose
ryot he was.

Gaur Chandra, who livea near the talookdar, on secing
Zrhnirnddin, seized hin, carried him inside the veranda of his
house, and beab }.im.

Gopal Shamadar, hearing the ouferies of Maniruddin, remon-
strated with Gaur Chandra, upon which Gaur Chandra attacked
Gopal, aad struck him with a lathi, breaking his arm.

The Magistrate convicted Gaur Chandra on three charges ;-

* Reference, under section 434 of the Code of the Criminal Procedure by the
Sessions Judge of Backergunge,

(1) Reference by bthe Sessions Order (No 1%, dated 17th Juue
Judge of Mymensing under Circules 1863), Maxch }2th, 18v8.
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1st, of theft, under section 178 ; 2nd, of illegal confinement of

MANIRUDDIN Maniruddin, under section 842 ; and, 3vrd, of causing grievons

GAUR
CHANDRA

SHAMADAR.

hurt to Gopal Shamadar, under section 325.
<, For the first offence Gaur Chandra was sentenced to and
received 20 stripes ; for the second to one monthe rigorous impri-
sonment ; and for the third to six months’ rigorous imprisonment.
The prisoner appealed td' the Sessions Judge, on the ground
that the Magistrate’s sentences of imprisonment, in addjtion to
whipping, were illegal and cited Nassir v. Chunder (1), and
referred to Act VI of 1864, scction 9.

The Judge considered that the charges against the prisoner
were well proved ; but the prisonmer was wrong i referring to
Act VI of 1864, section 9, as the sentence under section 379 was
whipping, and not * whipping plus imprisonment,”” and the next
sentence was to commence after the whipping.

With reference to the case cited, he considered<that the
sentence of imprisonment could not stand ; and as the sentence
for one month ‘under section 342 was not within his cognizance
as an Appellate Court, he requested the opinion and order of the
High Court with reference to the sentences.

On the 13th May 1871, the case was referred to a Full Bench
by Norman and Loch, JJ., who thought that the rule laid down
in Nassir v. Chuﬁdqr (1) repuired further consideration.

The following judgments were delivered :—

NorusaN, J.—Gaur Chandra Shamadar was tried by the
Magistrate of Backergun«re, and’ cgmncted at the same time ot
three totally distinct and separate offences, He was sentenced to
a month’s imprisonment for the offence of wrongful confinement
nnder section 542 ; six monthy’ Imprisonment for the offence of
voluntarily causing grievous hurt under section 825; and to

whipping with 20 stripes for the offence of theft, as defined in
section 378 of the Penal Code.

Each of these sentences taken by itself is a legal punishment
for'the offence in respeet of ,which it was promounced. As

{1) Referance by the Sessions Judge (No. 17, dated 17th 'June 1863),
of Mymensing under Vircular Order  March 12th, 1868,
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regards the sentence of whipping, the 2nd section of Act VI

167

1871

of 8864 enacts that “ whoever commits any of the following 31 virunore

offences,” of which theft is one, ¢ may be punished with whipping
in licu of any punishment to which he may for such offence b
liable under the,Indian Penal Code.” The pumshment of whlp-
ping was therefore legally substituted for the punishment to
which Gaur Chandra would have "been liable for the offence
of theft,.

If the trial for each offence had taken place separately, there
would have beenno possible doubt of the legality of the three
separate sentences.

Let us now "see on what .principle it can be said that if,
instead of trying the charges separately, a Criminal Court of com-
petent jurisdiction tries the prisoner on the three charges at
the same time, it i3 incompetent to pronounce that the accused
shall suffer for each offence the penalty prescribed by the law.
1 leave aside for the moment the question of the jurisdic,
tion of the Mugistrate, to whichT propose to come hereafter,
Sir Barnes Peacock says:—“The question is whether, if a
“ perso¥ is convicted at the same time of two or more offences
“ punishable under the »Indian Penal Code, it is lawful for

“the Court, in addition to the penalties Yproscribed by the
¢« Penal Code, to sentende the prisoner to  whipping.” 1 con-
tess I do mnot undersiand ,why not if the sentence for each
offerice is itself legal. The Ist section of Act VI of 1864 enacts
that, * in addition to the punishments p1 -escribed in section 53 of
the Indian Penal Cotle,. offeqders are also liable to whipping
ander the provisions of that Gode.” Sir Barnes Peacock refers
to section 46 of the Code of Crinzmnal Procedure. He says :—
¢ It does not say that, when a prisoner shall be convicted of two
« or oore offences, it shall be lawful for the Cour. to sentence
¢ such person for the offences for which he shall huve been con-
¢ yicted to the several penalties prescribed by any subsequent
“ Act.” 'He assumes, Mr. Justice Phear states more directly, that
“ g Magistrate” (or Criminal Court, for the same argument must
apply to all Criminal Courts) ““ cannot pass simultaneously
“ peveral sentences which shalv take effect in succession to one
“ancther. That provision is given solely by the Code of
24a
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* Crirainal Procedure.” Again, he says :—~I thitik a Magistrate:
“ has no power to inflicta succession of pumshmcnts except
“ under the provisions of section 46 -of. the - Code of Criminal

“ Procedure.”- Now$ by section 92, a Magistrate is. declered
competent to pass sentence, in respect of the offences  triable
by him within the limit of * imprisonment of either description
¢«“not exceeding the tern of two years, including such solitary

“ confinement as is authorized by law, or fine to the extent of
“Rs. 1,000; or both imprisonment and five in all cases in which
“Dboth punishments are authorized by the Indian Penal Code.”
Suppose section 46 had never been enacted, and a Magistrate,
having convicted a prisoner of theft and violent ‘assault on the
police attempting to arrest him, had sentenced him to six months
imprisonment for each offence, the second sentence to take
effect at the expiration of the first. What ebjection would there
be to the sentence ? The amount of punishment would ba within
the limit-which the Magistrate was competent to inflict, and in
each case a sentence of imprisonment for six months would be
legal. Tt is not easy to understand why the prisoner should
not suffer the full penalty of the offences committed by him.

If the sentence «vould be illegal, it ‘must be be-ause there is
some rule of law which prevents a judicial officer from passing
a sentence of imp{isqnment to take effeci 1 future after the
expiration of  an exisfing sentence,‘or sentgnce for another
offence pronounced at the’same time,

The question was. raised upon a w;lt of error arguc:! in the
House of Lords in the year 1769, “in the case of Joha Wilkes v.
The King (1), where the, House of “Lords, affirming the judg-
ment of the Court of Kiug’s Bench, in accordance with the-
unanimous opinign of the Judges, held that a sentence of
imprisonment agninst a defendant to commence fromand after the
determination of,,ap imprisonment to which he was before
sentenced for angther offence was good in law. £zealse
1 Chitty’s Criminal Law, 718.

In'my opinion it is, clear that section 46 of the Code of
Criminal Proceliure (whichis analogous to the English enact-

(1) 4 Brown’s Par. Cas., 367 ; 8. C., 4 Burrows’ Rep., 2577.
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ment, 7 & 8 Goo °IV, ¢..26, 5. 10, and to the 28rd section of9 181

Geo? TV, ¢, T4, rendered applicable to offences under the Penal
Code triable on the original side of the High Court by Act

XVIIT'of 1862) was not necessary in orde? to create, but was

puassedin order o regulate and extend, the power of Courts
in passing such sentences.

Sir Barnes Peacock thinks that sedtior, 46:must be construed
strictly, and treats it as not applying to penalties imposed by any
subsequent Act. I confess I'do nob understand that view of the
case. It seems to me that section 46is part of a general Code of
Criminal Procedure applicable not only to offences created by the
Penal Code, but presumably to all offences created: by subse-
quent legisiation; . and that if section 46 does mnot apply to
offences or penalties created after the passing of the Code of
Criminal Procedure, th> same argument must apply to any other
portionof that Code. From the date of the passing of Act VI
of 1864, whipping is made one of the penalties which by the
Indian Penal Code are proscribed for the punishment of
offenders. 1 think that the Indian Penal Code and the Code of
Criminal*Procedure must be read asif the Whipping Act formed
a part of the Pnnal’ Code’ from the date ol ts enactment.
In passing a sentence of whipping, a Magistrate is not exer-
cising any extra.ordm'wy jurisdiction. It'is a sentence which,
since t‘he passing of Act VI vof 1864; he is ‘competent to inflict
in tho exercise of his ordinary jurisdigtion, I'think it plain
that we must read section 46 as applying to all offences and
punishments as proscrlb\,d b) the Indian Penal Code in its
present and amended form. ‘

The 46th section consists of two parts or clauses ; the first
part an empoweriug or enabling clause, the power being limited
by the second part-or proviso. The first clause is as follows :—
““ When a person shall be convicted at one time of two or more
* offences, punishable under the same or different sections of the
“Indian Penal Code,’ it shall be lawful for the Court to
‘ sentence such person for the offences of which he shall have been
« convicted to the several penalties prescribed by $he said Code,
¢ which such Court is competent to inflict ; such penalties, when
‘¢ consisting of - imprisonment, to commence the one after the
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““ expiration of the other. It shall not be necessary for the Court
“ by reason only of the aggregate punishment foi* the several
‘¢ offences being in excess of the punishment which suzh Court
‘¢ ig competent to infliet on conviction of a singleoffence, to, send
*the offender for'trial before a higher Court.” , Under the first
clause, reading it according to its ordinary grammatlcal con-
struction, when a prisongr hs been convicted of several offences,
a Criminal Court, competent to inflict the penalty of whip-
ping, is competent to punish one of such offences with whipping,
that being one of “thd several penalties prescribed by the
Code;” and other offences with other of “ the several penalties
prescribed by the Code,” such agimprisonment or the like.
Then gome the qualifications or provisoes, the second of which
we have to deal with :—“Provided that, if the case be tried
“by a Magistrate, the punishment shallnot in the aggregate
‘“ exceed twice the amount of punishment which such, Magis-
““trate is by his ordinary ]urlsdlctxou competent to inflict,”
The limit of the power of imprisonment possessed by the Magis-
trate of the district is two years, and fine to the extent of
Rs. 1,000. A Magistrate before the passing of the Whipping
Act, under sect10n.46 could have settenced an offender, con-
victed at the same time of several offences, to an aggregatoe
of punishment amounting to four yéars’ imprisonment, and
fines amounting to Rs. 2,000. Since, the passing of the Whip-
ping Act, tht Magistrate has the power to inflict whipping in
iou of imprisoument for certain offences. If section 46 does
not apply to punishment under +h§ Whipping Act, the only
question as to such gentence woyld be whether it is a legal
punishment for the offence for which it is to be inflicted. The
imitation, under section 46, of the Magistrate’s power would
not apply to a sentence of whipping. Butif section 46 does
apply, as I think it does, ‘the ‘punishment in the present case ig
clearly warranted by it. The Magistrate of a district has
power to inflict two years’ imprisonmeunt, with whipping in
certain cases, or whipping in lien of imprisonment in others.
Twite that would be four years’ imprisonment, with (or in leu
thereof) two whippings. One whipping and seven, *months’
imprisonment is dleairly within the limit of twice the amounf
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of imprisoument which the Magistrate was competent to in-
flics.

I am therefore of opinion that the sentences upon the prisoner
Gaur, Chandra are nnt illegal. T do not (’nsonss the question
whether a Mamstrate has power to inflict two whlppmgs That
depends entirely on the construction of the Whipping Act. I
confess I do not think it presents much Qiffieulty.

LOCH’, J.—1I concur in the view taken by the Chief Justice
that Act VU of 1864 should be read as part of the Penal Code,
though there be no express words to that effect in the Act. It
appears however to me from the prcamble to the Act, as well as
from the wording of sections. 1, 2, 3, {U‘)d 4, that this view ig
correct. Whipping was a punishment excluded from the list of
punishments prescribed by the Penal Codoe. It has been added
to that list by Act VI of 1864 And this punishment is to be
inflicted as shown by soctions 2 and 8 of the Act in licu of, orin
addition fo, any punishment prescribod by the Penal Code. I
would therefore read the Code as’ Mr. Justice Jackson did on a
former occasion when this question was before the Court, e. g.,
I wounlderead the punishment preseribed for theft as follows :—
““ Whoever commits thelt shad be punished withimprisonment of
either description for a term which may extend to three years,
or to fine, or both,” or with whipping in lieu of, or tn addition to,
other punishment as the case may be, aud 3 on in other cases
whers the offence is made punishable with whippirg nader Act
VI of 1864. A party convicted of thefl for the first time wonld
be liable to be whippod in Reu of other punishment. If convicted
of theft a second time, he would be lwblo to whipping, in
addition to a sentence of 1mpnkonmenh and fine. If then a
person be tried at one time for two or moro offences, one of which
mvolves the punishment of whipping in lien of, or iu addition to,
the punishment of imprisonment, what sufficient reason is thero
that he should not be sentcnced in eacl case to the penalty
prescribed for each offgnce ? If a man have comwitted theft, and,
in resisting a neighbour of the party vobbed, ho inflict grieyous
hurt, why should the offender not suffer for both offences? 1t i3
clear that,he might be punished with imprisonment for the theft,
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and with imprisenment for the grievous hurty and under the
provisions of section 46, Criminal Procedure Code, the period of
imprisonment in one case would commence from the close of the
period in the other #but why, if whipping have been added to the
punishment prescr ribed by the Penal Code, should, nof the offender
be punished with whipping in lieu of other’ pumshmenb for
the first offence, and wifh lmprisonment for the second ? or if he
have been convicted of theft more than once, why should he not
be punished with whipping, iu addition (section 3, Act VI of 1864)
to any other punishmeut prescribed by the Code, and also to
ipprisomment for the other offence ? and if the punishment in the
first case be whipping, in addition *o imprisonmer., the imprison-
ment awarded in the second case wounld, under the provisions of
section 46 of the Criminal Procedure Code, commence on the
expiration of the other. Reading, as I do, Act VIof 1864 a3
part of the Penal Code, I do not confess that I see no sufficient
reason for holding that, if a Magistrate proceeds under sec-
tion 46 of the Code of Criminal Procedure, he must confine his
sentence strictly within its provisions.

Bavery, J.—I think the Magistrate’s acts arve mnot.-illegal.
The Whipping Act does mnot preclvde punishment for those
offences to which it is applicable, such as theft here. And
becanse a man is punished according o law with whipping for
theft, I do not see why he should not be penished for assault and
grievous hurt when he commits those distinct and separato
offences as in this case. I scenothing in the law against this
view.

Kreyp, J.—1 think that the view taken by tho late Chief
Justice, Sir Barnes Peacock, and by Mr. Justico Phear i-
Nassir v. Chunder (1) is correct.

Macprersox, J.—I rvemain of the opinion which I expressed
at length in the case of Nusstr v. Chunder (1), and I have no
dounbt in my own mind that the sentences”yassed on the prisoner
Gauy Chandra are legal.

(1) Reference Dby the Sessions Qrder (No, 17, dated 17th June
Judge of Mymensing vader Civenlar  1863), March 12th 1868,
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Mirrer, J.—I ,am of opinion that tlle view taken by the
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Chif Justide and Mr. Justice Macpherson is corvect. The Mavixvupry

reasons in suppori of that view have been so fully gone into by
those learped .Judges thatit would be meye waste of time on
my part to repeat them.

Presr, J.——I regret very muchthas I cannot bring myself
to agrep with the majority of my collengues in this case. I am
unable to perceive error in the vigw taken by Sir Barnes
Peacock and myself on the occasion which has been referred to.
It still appears to me that a multiply punishmeut inflicted by
one sentence is essontially different in ity character and effect
from the aggregate result of the punishments, which are its
{factors, supposed to be separated from each-other by an interval
of time. [ take it that no Judge of soand discretion, if called
upounto gecumulate punishments for different offonces, would
award each punishment precisely in the same manner as he
would if the corresponding offence whero alone under his con-i-
deration. For instance, il a man was convicted at one time of
three timefts, for each of which, if it stood single, ono year’s
imprisonment might be an npprdpriato pusishmpnt, I suppose that
the convicting officer would not for a mement think that there.
fore, the aggregate of thteo years was the right punishment for
the three offences. The whole omgection 46 of the Criminal
Proceedure Code, and especially the proviso inthe fatter part of
it, appear to me to show beyond question that the Legislature
held this view, which' Isenfeavour to express, namely, that a
punishment effected by accumulation of penalties 1is not merely
a set of separate punishments. Theu also the words of the
Whipping Act seem to me to make it as plainas can bo that the
Legislature, in giving Criminal Courts the power which they
did not before possess of inflicting the punishment of whipping,
intended, for reasons which may be easily conjectured, carefully
to limit” its a,pplicatior/. I cannot see in the Act the smallest
indication that the Legislature contemplated whipping, as by
any possibility becoming, under the Act, an elgment in any
punishment, excopt undey the circumstances which ave there in
exproesgly mentioned, On the contrary, th'e language of tho
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Act, coupled with the elaborately detailed form of its various

Muuwm)m provisions, leads me to think that the Legislature ‘only mepnt
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that whipping should be associated with another punishment,
in the particular cases, of which express mention is made, But
i the Whipping™ Act does in trath apply not only to single
sentences but also to each constituent factor Cof an accumulated
sentence, such as is the subject of section 46 of the Criminal
Procedure Code, whipping may be lawfully associated with
other punishments even in cases of minor offences not committed
after previous convictiod; a result which certainly seems to me
diametrically opposed to the unmistakeable spirit of the Act
itself. Thus, if a boy, were convisted of stealing’ two mangoes
belonging to one owner, he could not be both whipped and also
imprisoned; the whipping if inflicted, must, by the words of the
Act, be in lien of any other punishment; but if it were proved
that one mango belonged to one owner, and the spcond to
another, the Magistrate might, on the principle now maintained
convict for two offences, and in this way ‘both 1nprison and
whip. I can’t believe that the Legislature, against the very
spirit of the Act, intended to leavea discretion of this sois to the
judicial officer. Beforo the Whippings Act was passed, he
certainly had not uncoutrolled discretion in the matter of accumu.
lating such punishment as then existod. Section 46 ekpressly
restricted him in ks respect ; and 1 tlffak the consequence is
that, since the passing of that section at any rate, he has had no
other power of accumulating punishments than is given him
either by that or by some subseo«ent enactment. ln the case
which has been cited, T gave at lenfh my reasons for comirg to
the couclusion that the punishinent of whnpping was not included
among the punishments which a judicial officer could azcumulate
in the event of simultaneous conviction for sevral offences. To
the opinion which I then expressed, I still adhere, and therefore
1 need not now discuss this question again.



