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Before Mr. Justzco E. Jackson and Mr, Juatwe J[ookmjae
187t

Aprit19. {N THEMATTER OF THE PETTION oF SRIMATI NA‘SS[R JAN
o \V,ANﬁ ANOTHER.¥

Suprintendence, High Court's Power of, unders. 15 of 24 & 25y1'ict
¢. 104e—Pssues —Jurisdiction.

A. sued B, a ryot, for arrcars of rent. C. was added a party under sec
tion 77, Act X of 1859, The Collector in appeal refused o' try C.’s claim.
under scetion 77, because she had not produced her title-deed.

Held, that the vefusal to tryc’s cjaim by the Colleetor was a denial of juris-
diction on his part, and the High Court sent back the case to the Collector
for trial of (.’s claim.

In this case one Akbar Mazumdar, an 1jaradar, sued one Hanif
Bhria for arrears of reut of the year1276 (1869), with interest
in the Court of the deputy Collector of Tipperah. The ryot,
defendant, deniedthe plaintiff’s ijaradari right and the gonuine-
ness of the kabuliat filed by him perporting to have been exe-
cuted by the dtfendant, but stated that he paud 1ent to an
other party, named Srimati Nassir Jans.

Srimati Nassiv Ja.n was made a p'utv auder section 77 of
Act X of 1859. "

The Deputy Collector, Who first tried the case, fixed the fol-
lowing issues:

1. Has the kabuliat filed by piairtiff'been really executed by
the defendant?

2. Has defendant paid the rent of 1276 (1869) to Srimati

Nassir Jan; and, if so, can he now be made to pay the same to
the plamtiff?

3. Who has been in actual receipt aud enjoyment of ‘che

rent—the plaintiff or Spimati Nassir Jan’
On the fist " issue the Court decided that the plaintiff Rad

4
# Rule Nis7, or Motion No. 908 of ]g’ﬂ,frm.n & decree of  the collector
of Tipperah. dated the 18th May 1870,
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failed to establish his ijavadari right and the genuinencss of the 1871
kaMuliat, I Ty
3 1 Tqa . Tt MATTER OF
On the second and third issues,the Court held that the plaintiff S on

was zep in actual enjoyment and reeeipt of :the rent, which theg or Smivan
defendant had heen paying to the mother of Srimati Nassir Jan., Haseik Jas.
The Deputy Collctor dismissed the plaintiff’s suit. The plaintiff
appealed to the Collector ot the zilly wio reversed the decision
of the ]}uputy Collector, and decreed the plaintiff’s 'chim on the
grounds seb forth in the following judy menb e

« T am of opinion that the third p: uty should file the deod of
gift on which she claims, and that in the absence of any such
document, her claim cannot held good. 1 sec no suflicient reason
to impugn the aunthenticity of the kabuliat filed by the plaintiff
purporting to bu executed by the defendant, aund decree this
appeal with costs.”

d.bOO falit Chandra Sen, on behall of the defendant ryot and

Nassir Jan, applied to the Iligh Cowrt {18, Juckson and Mooker.
jee, J.), under section 15 of 24 & 25 Vict.. ¢, 104, praying for,
and obtmned, a vale calling on the plainti{l in this case to show
cause why thg decision o the Uollector shouldnot be set aside ag
passed without jurisdiction, on the ground that the Collector had
no 'Luthomty under the p‘ovmom of section TA3, Act X of 135%
to entertain the app®al, which properly “luy to the Judge;
that Tn trying the appeal, the (;uihmtm had not teied the real
igsue in tho case under section 77, and had erronconsly rejected
the claim of SvimatiNassi® Jan on the grouad of the non-
production of the deed of gitt. "

Beboo Ramss Chandra Mitter for the  plaintifi appewed to

show cause.

He contended that the High Court had no power to interfers
with the decision of the Collector, against which there was no
appeal, for there was o assumption of jurisdiction which the
Collzctor had wnot,nor a denianl of jurisdiction which he had.
He contented that the High Court could not, exegpt on the 'two
grounds ofs excess or denial of Jurisdiction, interfere in avy way
with a decision of aninferior Court which was tinal by law;
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1871 that in this cuse the appeal was rightly preferred to the
In 7 (lollector ; and that, therefore, no point of jurisdiction ccuald

MATTER Of
THE PRrition arise.

+ SRIMAT , . .
1‘\};5;;\3?: ¢, He next contended that even if the decision of the Cotiector

did not deal with the interests of the parties concerned in

a proper manner, yet thas could

be no ground for calling for the

. . r .
exercise by this Court jof ‘its extraordinary powers under sec-

tion 15 of 2 & 25 Viet., c. 104,

particularly as the rights of the

parties, whatever the Colleptor’s decision may be, could only be

finally settled by a regular suit.

In support of this argument, he cited the following cases - —17In

the matter of the Detition of Durgr Charan Sirlar N,

In the

matter of the Felition of Kasinath Roy Chowdhry (2), and In

the matter of 4. B. Miller (3).
(1)2B. L. R, A. C,, 165.

(2) Befors Mr. Jutice L. S. Jackson and
Mr. Justice Markby.

The 18th Aprid 1869,

IN THE MATTER OF THE PETITION OF
KASINATH ROY §HOWDHRY axp
oTiEks {(DECREE-HULDERS.)

Mr. R. T. Allan and Baboo Ashe-
t.sh Dhur for the petitioner.

JacgsoN, J.-—1 think this is an ap-
plication that we cannot entertain.
The contention advanced by Mr. Allan
is one which has been often unsuc-
cessfully made in this Court. The ¢b-
joet of the motion is to induce ux to
interfere, under the 16th clause of 24
& 25 Vict., ¢ 104, with an order which
the Deputy Collector of Howrah heg
made, allowing an objection and refus-
ing to carry out the sale and execute
the decree in favor of the Present pe-
Itis admitted that the Col-
competent to decide the

t’xtl«mm‘.
lectuor was
question whetber ¢v not the sale could
take place; and, in fact, he lhas acted
in the matter at the instavce of the peti-
tioner himself; The sole question i,

whether the order which the Collector
made i8 ong which, on the (rue inter-
pretation of thelaw, he ought to have
made. I think it quiteciear that thein-
terference of this Court, in the exercise
of its powers of superintendence under
the 15th clanse of 24 & 25 Vict., c. 104,
skould be confined to cages in which the
lower Court has acted "Without jurisdic-
tmn, or, in other words, was not compe-
tent to ‘deal with the subject-matter, or
else has impgoperly declined jurisdic-
tionjaud should not be extended to cases.
in which the Court, though competent
in respect to the subject-matter, ham
migronceived the law, and therefore
u|ve/n aperroneous order. I think the
app.ication should be refused.

MarkBy, J.—I am entirely of the
game opinion. I thiok it is no ground
whatever for this Court to interfere
with the order of any ot the Courts
inferior to it, by way of motion, that
that Cout. hag put an erroneous in-
terpretation upon a provision of law,
This identical matter came beforfeMr,

(3 4B. L. R,AC, iz
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Baboo Nalit Chandra Sen, in support of the rule, relied on
the following cases as showing to what extent the High Court MATTED o
had interfered with the decisions of lower Courts which were e Prrirtox
final j—Bhyrub Chunder Chunder v, Shama Soonderce Debea (1), 'EABsz;MJAf;‘
Greesh Chunder Lahoree v. Kasheesuree Debia (), and Judod.
puttee Chattemee ¥. Chunder Kant Bhuttacharjee (3).

Jackson, J.—The applicant 1mth1s case obtained a rule
calling apon the other side to show cause why tHe decision of
the Collector of Tipperah, dated 18th May 1870, in the case of
Jamiruddin Bhwia v. Hanif Bhuia, should not be set aside
on the ground that it had been passed on irrelevant grounds.

Cause has this day been shown, and 1t 13 alleged that this Court
has no jurisdiction to mteriere, partly betause thig is not a case
in which the Court has refused jurisdiction which it should have

1871

In THE

exercised, and partly because the parties have an opportunity
to set aside this decision by a regular suit.

O the first point we are of opinion, looking fo the decision
of the Collector, that he has refuded to exercise the jurisdiction
which he should have exercised. He has in no way tried the
questiomat issue between the plaintiff and the intervenor, upon
which also must depend ,the Xquestion as bejween the plaintiff
and the ryot defcadant. ILiooking to the terms of section 77 of
Act X of 1859, the queation 'at issue was whether the inter-
venor, third party, owsthe plaintiff, wasin reneipt of rent from the
ryotedefendant before the institution of this suite 'T':is issuo
was distinctly laid down as one of the ’points to be tried by the

Justice Bayley and myself iny In‘ tha
matter of the petition.of Dnarga ChoYan
Sirkar (@), and there were thon some
cases referred to which have not beenre-
ferred to in this case,in which I owned
that it appcared to me that the Court
had put too liberal a construction apon
its powsrs under the 15th clause of 24 &
5 Vict., &. 104; and in consyquence of

(1) 6 W. R, Act X. Rul, 68.

{(7) 2B, LR,

()8 W. R, 2

that, wo congidered this matter very
carefully, and the conclusion which wo
case to then, and the conclusion which
I still clearly hold is, that not only
tho language of this clause, but, with
very few exceptions, the uniform prac-
tide of this Courbt has been not to in-
terfere, except in cases of excess er-
refusal of jurisdiction,

(3)9 W. R., 3509

A, G165,

iv

Vo
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Collector ; but instead of deciding it, he refused to consider or
take any notice whatever of the claim of the thiré party, be-
cause that third party had not filed a deed of gift on which her
title rested. It is evident that this is no decision whatever upon
Che case. It was aof for the Collector to ascertain whether the
intervenor’s title was good or bad. The deed of gift could only
be of any use in order to asgertain the validity of her title, and
the mere filing of the dpcument could not possibly be any evi-
dence whatever in the suit. It is in fact, therefore, av direct
refusal to try the case gltsgether. To lay down that because
such and such a document was not filed, therefore her claim
must be utterly bad, is no decision on the point pb issue. The
Collector might have as well decided the case upon any othep
equally irrelevant ground than that which was before him for
decision. Itis possible that the intervenor might have brought a
separate suib in the Civil Court to rectify ‘this decision. Bub it
i3 a question what effect that would have on the claim as ‘detween
the plaintiff and tho ryct defendant.

We think we ought not to allow this decision to stand as it
is, but that the case should be sent back to the Collectpr, with
directions to him that he will copside}j the evidence upon the
rocord, and try the question as between the intervenor and the
plaintiff, looking especially to the provisions of section 77,
Act X of 1859, and upon his decision as bgfwecn the intervenor
and the plaigtiff, and upon the consideration of any other. fact
or any other point which' may arise as between the plaintiff and
tho defendant, ho will decide the case as between the plaintiff
and the ryot. Costs of this proteeding will be paid by the
plaintiff.,

Mookzrrier, J.—I concar. It is cvident that in this case
tho Collector has refused to try the appeal or auy of the issues
which legitimately arvisein a case, under section 77, Act X of
1859. He declines to try the case, simply on tho ground that
the intervenor has not filed the deed of gift under which she
claims possession. The question he had to decide was, whether
the intervenor ¢ was in the actual (receipt and cnjoyment of the
rent.” He fixes the issues corrveetly, bt declines to 'try them
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merely because the deedof gift has not ‘beer filed. If he had 1871

trieq the qestion of possession and actual receipt of rent, his M:;'Tf}g’z .
decision on that point, however wrong or improper, would per- mue Prririon

haps iwwe been final according to law. But as the Judge has §ii}:::?f;
refused to try the real issue before him, and diposed of the case
on a matber wholfy irrelevant to the point before him, it must
be held that he has refused to exercise a jurisdiction vested in
him by law. Under the powers of superintendehce given to
this Court by the Charter Act, I hold that we can direct Courts
subordinate to this Court to do their duty, and to see that they
do not avoid to try and determine cases simply because a party
to the suit has not done that which he was not imperatively
required to do, and which is irrelevant to the real question
which the Court had to decide. This I should consider a refusal
to exercise a jurisdiction which he had under the law.

Rule absolute.

NE——— I

Before My, Justice Qlover and 3r. Justice Mookerjee,

GAJADHAR PRASAD axp ynorure’(DErExnavis) v. GANESH 1871
TEWARI aND a¥oTHER (VLAINTIFRY) * May 3.
Appeal—Purchaser of Defendant’s Intesest in Subject of Suit.

Thg purchaser of the right, tille, and interest of a defendant in a suit in
and to the land, the subject-matter of that syit, has no vight ae such to
appeal from a decree passed againt the dd‘ﬂndam

TriS was suit to obtam(hus possession of a mangoe garden
together with 3 bigas of land.

The defendant set up in his written statement that the plain-
tiff was not entitled to possession, but only to receipt of rent.

The Moonsiff dismissed the plaintiff’s suit.

On the 28th May 1870, the Subordinzte Judge in appeal
passed ‘a decree in favor of the plaintiff,

On the 30th May 1870, in execution of another decree against

* Special Appeal, No. 2438 of 18710, from a decree of the *Suberdinate Judge
of Tirhoot,’datad the 28th May 1870, roversing a decrce of tho Mocnsiff of thaf
district, dated the 24th Jannary 1870,



