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on the part of the Court, the claim of the respondént to mesne 1871
profts to sdme period short of the whole number of years between Nriixamar
1826 and 1854, during which the respondent was kept out LA,};.URI
of pessassion of the larger share to which he was entitled.SRIGUNO¥AN

They desire to lgave that question open.” It will be open to the ﬁxlr)ElI;;A:x;EA.
appellant, in takmg the account for which the case has been **P*¥DEF
remitted to the Court of first instadce ;by the High Court, to
show ayy special case (if he is able to show it), by way of appeal
to the equity of the Court to shorten ,,th‘e accouunb which other-
wise would have to be taken of the mesne profits. Their Lord-
ships leave that view of the case, if it can be presented by the
appellant, entively untouched hy what has now been said.

On the whole, therefore, their Lords}nps are of opinion that
in substance the decision of the High Court is correct; they
thiuk that the preseut appeal ought not to succeed, and they will
humbly advise Her Majesty that it should be dismissed with
costs,

Appead dismissed.
Agent for appeilant : Mr. Vilson,

Agentfo, aspondent : Mo Barrow.

FMORIGHNAL CIVIL]

Bvfore Mo Justice Phear.

. 1871
BISWANATH CUUNDER . KHANTAMANY DASI axp ANoTHER. June 12,

Limitation—Hindu Widow—Suit fo sct aside Alicnation—Reversionary Heirs,

K., 2 Hindu widow, assigned one moiety of her share in hor husband’s estat e 9 B. L. R 8

to H. 8., in consideration that H. 8. should conduct and pay all costs of a suib
which was then to be instituted ag;z.insb her husband’s brothers, of whom B- C.°?
the presen® plaintiff, was ong, to recover the share to which she was enti-
tled, dnd alsz to pay her maintecnance in the meandime. The assignment was
dated#24th December 1864 The suit was brought, and a certain sum, in
Government paper and notes, was decreed to K. on August ?th 1868, This
sum was paid jnto Court by B. C. on 1(kh March 1869, and upon K.'s applica.
tion wus on IOth Aarch 1871 “paid oul to her. B, C, then sued as revor-
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sionary heir to have the decd of assignment set aside, and that H. S, should
be restrained from receiving the moiety. The plaint was filed op 14th March
1871. In it he alleged his apprehension of waste by K. Held that the Suit,
so far as it was based on the allegation of apprehended waste, was not burred
by the Law of Limitation

Tuis suit was brought for .the purpose of having retained in
Court a certain sum of mq,igy to which the defendant Khanta-
mani had beén declared ‘entitled by a decree dated August 5th,
1868, The suit in which that decree was made had been
brought by Khantamani as widow and heivess of one Grokuy
Chandra Chunder, one of the brothers of Biswanath, against the
present plaintiff and his brothers, for a declaratiod of her right
in, and to obtain possession of, her hushand’s share in certain
property, of which he had< been up to the time of his death in
joint possession with his brothers, Under the decree of August
5th, 1868, Biswanath and the otler defendants paid into Court
the sum of Rs. 1,01,303-14-2, on 10th March 1869. On 10th
March 1871, Khantamani applied that tho money might be
paid out of Court to her. That application was opposed by
Biswanath Chunder as the immediate reversionary heir &f Golkul
Chandra, by an affidavit in which he, stated, upon information
and belief, that Khantamani had assigned Lalf the share
which had been recovered by her, to Hiralal Seal in consi-
deration of his conducting the suit for her, and that she was
leading an i;mmoral life ; and expressed his apprehension that if
the moncey were allowed to be taken out of Court, it would be
lost to the rcversioners. Biswanath ab that tine also made a
counter application that the me¥ney‘might be ordered to be re-
tained in Court. The order.in both applications wus made in
favor of Khantamani, and on appeal by Biswanath that order
was confirmed on 13th March 1871 (1). The present suib was
thoreupon brought by Biswanath, andan ad-interim injunction was
applied for to restrain Kbantamanifrom taking the money out of
Court, but was refuscd. The plaint was filtd on T4¢h March 1871,
In it Biswanath allogch that the assignment to Iiralal Stal was
mad6 without any sufficient consideration, and was therelore iu-
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valid. Healso made allegations ofimmoral'ity ageninst Khantamani, 1871
andystated Phat she was living extravagantly and in a position Biswawars
quite unsuited to her character of a Hindu widow, and expressed CHUNDER
his appaechension that, on obtaining the sumof Rs. 1,01,302-14- -2, K HANTAMANT
Khantamani woqld pay over one moiety ther reof to Hiralal Seal, D4%
and would squailder the remainder: in profligacy and extr-
vagance and commit waste Dy whickthe, ,money would bo entire-
ly lost to the reversionar y heirg. The plaint pre ayed that the
money mlght bo retained in Court, and a receiver, if necessary,
be appointed ; that Khantamani Dasi nght be restrained by
injunction from receiving the money out of Court, and that,
if necessary, tlie order of 9th March 1871 should be set aside ;
that if Khantamani should havo obtained possession of the money,
she might be ordered to pay it back “into Court, and the defend-
ant Hiralal Seal be restrained from receiving the moiety, or be
ordered to bring it back into Court if he had reccived it ; and
that it might be declared that the assignment to Hiralal Seal
was invalid, and created no valid charge against the sum of
Rs. 1,01,302-14-2.

The de$endant Khantamani Dasi, in  her written statement,
stated thaf <hg had taken the Money out of Court after the dis-
missal of the application for an ad intcrim injunction, and denied
the allegatlons of immoralXy and waste.

The defendant Hirutal Seal, in his written statement, set up the
defenie, amongst other thmgs that the smt was barred’ by the Law
of Limitation ; and he alleged that the ascngnment by Khantama-
ni, which was executed dn the 24th December 1864, was made bond
fide and for the relief of the pressing necessities of Khantamani,
and to enable her to carry on the suit she had instituted for the
recovery of her husband’s share of the estate of his father, and
that the plaintiff became aware of thesaid assignment at or
before the hearing of the suit against him and his brothers, and
until the lnstltutlon of the present suit had taken no steps to
hiave the same seb aside.

The case came on for settloment of i issues, and a prelimingry
issue wag raised by Mr. Marindin whether the suif, was barred

by the Law of Limitation
Mr. OCowell and Mr. Bonnerjee for the plaintifts,
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1871 The Advocate (lenerdl and Mr. Lowe for the defendant Khan-
BuswasaATE tamani.
CHUNDER

LN
KuAI;man Mr. Marindin and Mr. Bvans for the defendant Hiralal Seal.
ABI,

Mr. Marindin.—The suit is barred by the Law of Limitation.
There is no allegation of actpal waste having been committed ; it
is merely stated that the plaintiff has apprehensions of waste which
may be guite unfounded. The suit is one to set aside the deed of
assignment of 1864 to Hiralal Seal, and more than six years
baving elapsed it is barred by lapse of time. [PHEAER, J.——Does
not a deed of this kind form a continuing cause of action ?] 'The
cause of action arose at the date of the deed—>Moonshec Syed
Ameer Al v. Mohendronath Bose (1).

Mr. Cowell contre.~~The suit 1s not barred. Que cause of.
action arose on the execution of the deed of assignment; but
another cause of action arose when Khantamani obtained
possession of the property. This is not a suit merely to set
aside the deed of 1864. Khantamant has pessession of the
property, and we allege that actual waste is about to “be com-
mitted. She haskad previousty ‘no opportunity ,~fsommitting
waste, as she has been out of possession (2). Kamikhaprasad
v. Srimats Jagadamba Dast (3).

PrEAR, J.o—1 think, on the whole: I must decide this prelimi-
nary issue in favour of the plaintiff. Biswanath sues, as expect-
ant heir in reversion, to restrain Kehantathani, a Hindu widow
in possession, from committing “wasfe.” His ground of action is
simply this, namely, that Khantamani in 1864, for a certain
consideration, not having at that time obtained possession of the
propefty, executed a deed by which she assigned one-half of it
to Hiralal Seal. She has very lately got possession of the pro-
perty. The plaintiff contends that the assignmentis of such a
nature as to be void against the reversiotiary heirs expectant on
the death of Khantamani ; and he says he is apprehensive #hat

(1) 2 W. R, 272, 3) 5B. L. R.. 516.
2) 6 Moore's 1. A, 445,
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Khantamani now having got the property into her nands will
cargy out tie terms of the assignment and transfer one-half of
it ta Hiralal Seal, and so commit what may not improperly
be tepmped irreparable waste, inasmuch as the property is in the
shape of money. Mr. Marindin for Hiralal Seal has pressed én
me with somé forde that apprehension really amounts to nothing ;
that consequently the suit must e taken to be substantially
one brought simply to set aside the ormmal assignthent, and that
if it be so taken the snit is barred by limitation. T think the
suit to set aside the deed of alienation simply would be so barred ;
but it appears to me that Mr. Cowell is right iu arguing that
this suit involves somewhat more than that. It is a material
point in the case that Khantamani has only just got possession of
the property, and that the opportunity for committing the anti-
cipated waste has only just occurred, It seems to me that the
pla.mhlf may, under these circumstances, well enough say that
the fuct «f Khantamani baving lately obtained the proper ty
is a fact which gives rise to his cause of action, in asmuch as it first
gives the opportunity to commit the waste which he has reason to
anticipage in cousequence of her having bound herself by the
deed of 1864. So that whilesl think the original alienation alone
could not now be called in question by the pld.m‘mﬁ' it appears to
me that' it is nob toolate for him to come into Court to restrain
Khantamani from parting with the mouey under the terms of
that,alienation. I say nothing now as to the naturp of the relief
which he asks for in the prayer of hig plaint; it will be time
‘enough to consider that in detail at the hearing of the sunit, Buat
I may say that even if' tile Court refrains from calling back
the money, as it probably will, at any rate to the full extent of
tho fund, it may still think it right to restrain Khantamani from
paying the whole of the money to Hiralal Seal, and Hiralal
Seal from receiving the whole, or if he has already received the
whole, may compel him to refund any excess which he may have
received beyond the rjoney advanced by him with reasonable
mteres., and costs. It appears to me thht there is some likeness
bétween a case of this kind and the case of an exscutor in°Eng-
land who is about to aliens, o+ may have aliened, "a portion of the
assets of his testator for an improper purpose. Althoughan exe-
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cutor by Ipglish law has a full legal title to the assets and
power to pass tha}ntlfle, a Court of Equity w111 if #he occasion
call for it, restrain him from the full exercise of that power.

Attorneys for the piainsiff : Messrs, Dhurand Mitter.

Attorneys for the defendants: Baboo P. C. Bonnerjee and
Messrs. Gray and Sen.
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PATTABHIRAMIER (Derenpant) ». VENKATAROW
NAICKEN ano NARASJJHA IWAICKEN (Pramnrivrs).

ON APPEAL FROM THE LATE SUDDER DFWANNY ADAWLUT
AT MADRAS,

Mortgage. Madras Loav of —Right to credeem—Regulation XVII of 1806—

False Deed in swpport of True Claim.

In a suit instituted in 1853 to redeem » mortgage containing & clause
making it an absolute sale in default of re¢ emptmn by a certain date,—Held,
that in the Madras Presiféncy, effect must be given to that clduse, wne Regu-

lation XVII of 1806 not being applicable,
A party is not precluded from succeeding upon a title established by a
genuine deed, because he seés up a false deed which, if #eated as a conveyance

and not as a mereconfirmation, may beinconsistent with ‘that title,

Teis suit was brought on the 17th November 1853, by the
respondents against the appellagt aq& x)thers to recover from
them certain property ‘m Talook Namiclam whick had been
originally mortgaged by the 1'e§pondents’ ancestors ow the 13th
June 1808 to the appellant’s ancestors, and which the respondents
alleged had been held by way of usafructuary mortgage, and
was therefore still redeewable ‘under the peculiar wording - of
the mortgage.

The defence was that there had been a sale of the properfy
to the-appellant.

#Pregent :—Tre RicuT Hon'BLE Lorp CuruMsrorp, Sir James W..CoLviLe,
Lorp JurTicw Mertisw, Axp Sir LAwpENcE PERL,



