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]8'71 perties stand in the name o£ the defendant or her'rnobher, and I
CHOWDHRY understand also that no evidence was given to ~11OW from
BHOLANATH

'l'UAKoOR what sources these properties were acquired: that, theref04, is

M
v, an additional reason for allowing the plaintiffs' claim ill respect

USST. , ~ .'
BHAGABATTI of them, Our oruer, therefore, in this appeal will be that the

DEYJ .... ,I. t

, order of the lower Court, except as to the properties numbered
15, 16, and 17 will be reversed, and that the parties will pay
and receive costs of the lower Court in proportion to the value
of the properties decreed and disallowed; and in this Co~rt the

plaintiffs, appellants, will r~cover the costs of the appeal from the
defendants, excepting only the costs of that portion of the pro
perty in respect of which no specific decree has be(!)l1 given, the
respondents paying their own costs of this Court,

'I'he decision we have cotne to in the previous appeals dis
poses also of the appeal No. 170, which arises out of a cross-suit
hy Mussarnat Bhagabatti Deyi, who sought to recover from
the Thakoors, the plaintiffs in the previous suit, tho personal
property derived hom Mussamat Chandrabatti of which sho

alleged them to have dispossessed 11e1'. As under our decision
she is hold not to be entitled to the personal property,..the suit
cannot be rnaiute.iund, and the appeal win be dismissedwijp.~oste

both of this Com:t and the lower Court, the "decree or that
Court disallowing .costs of the defendants being to that extent
reversed.

[ORIGINAL C.IVIIf.]

,
Before 11[1'. Jueiice Phear,

HARJIBAN DAS aND OTHERS v. BHAGWAN DAS,

!lt1'isd'iction-Cc!1lse of Action-Cal'J'ying on Bneinese-s-Leiiers Patent,
18G5, a. 12-Swit on Iflmdi.

13 R.L.n. 96. Tho dofendant, wl~o resiti:cd and carried on business, at Patnu .vaf\!n tho
10 B.L.R. 123 habit. soverul times 1Il the course of the year, of sending goods to OarlO'Utta

by boat, and coming down himself by rail; he recei ved his goods, and remain
ed in Calcutta urLil he sold them. He. had no place of business, nor any
gomasta or agont of his own in Calouttn, but usr-d to sell the goods himself,
r nd put up sometime,ltt oner.rrl.. sometimesat another. His stay in Calcutta
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varied from tJo t(J'four months. He used to Iuy cqmmission on the goods sold; 1871
to the arat where he put up, and he was in the habit 0f dra~ill'" hundis at ~--_.-

t h · ' If t C I . 1 . h . '" HARJIBANDAPa n\.. On rmse It It cutta, aecepcing aUl pityIng t em m Calcutta, 'The t',

plain.\iIlf brought a snit on a hundi so drawn, and pnrporting to be so accept- BllAGWAN

ed 1?~ the,defendant, of which payment was refused by the defendant. The DA s,

defe~dant admitted tho drawing of the note, but E.:lJegl"d that the acceptanue
was forged. T: e J'l11ge found that the note had not been Ilccepte,l by th~

defendant. The summons was served On the defendant in Calcuttn, Leave to
institute the suit had not been obtained undel~soction 12 of the Letters Patent,

Held, the whole cause of action did not arise in'-Calcutta. Hcllill11so, that the

defenda,.,:t was not, at the commenccmcnt of the suit, carryiug on business in
Calcutta within clause 12 of the Letters l'af:e .•t. Leave to institute the suit,
under clause 12 not having been obtained, the COlH-t had no jurisdietion to
entertain the suit.

TlIIS was a suit by tho indorsoes of a .hundi against the ac
ceptors to recover the sum of Rs, 2,500, the amount of tho hundi.
The plaint stated "that the defeud~nts' firm at Patna, on the

15th day of the lightside of the moon in Bhadra, in tho Sambat
year HiM (13th September 18(7) by their hundi, or bill Of

exchange) now overdue directed to tho defendent's firm at
Calcutta, required the defendant's said firm at Calcutta to

pay to ~heik Syad Ali, or order, the sum of Us 2, 500 forty
,one days after date, and the defendaub's said firm at Calcutta,
as tfie pl;rnti~ verily believe,'accepted the slloid hundi or bill of
exchange in Calcutta, aJtd Sheikh Syad Ali endorsed the same
to the plaintffs, but the defendants did not pay the said sum of
Rs. 2,500.",

The hundi was in the following form:-
"This auspicious lette~ is written to the worthy of all comparison, Bhai

Bhagwan D~s, who is in Cdc;;tta, t!lle [LUSpiC~ilUS place of success, from
P~tna by Bhagwan Das whose salut,ation you will accept. Further,
I ~raw on you a chitt.i (hundi) for Rs 2,GOO, in letters two thousand
and five hundred, the half of which is twelve hundred and fifty, you will
pay the ful! double (of the latter sum) here deposited by Sheikh Syad
Ali Saheb, on the 15th day of the ligIlt side of the moon in Bhadra pay
able f arty-one days after tblt date to the order of the Dhanni (principal),
in,Compa,liY's rupees; after asccrtairing and adopting precautionary
mer.aort'res in respect of the chitt.i ; you WIll pay the value. Further, it
is welfare. Date the 15th day of the light side of the moon in lYhadm.

Sambat 1~24.

Signatrc pf B,hagwan Das,"



101 m::NGAL LA'V REPORTS. [VOL. VII.

1871 The endorsement on thloJ hundi was in these words :-"Chitti
HAltJ~ANDA.Saccepted by Bbagwan Das in favour of Sheikh Syad kli Sah~b."

BHAGWAl( The defendant admitted that he drew the hundi alUi'ged;
DAS. but he denied having accepted it, and stated that the acoepte-ice

purporting to be '-his was forged. The summons. was served
on the defendant in Calcutta. Leave of thO' Court to insti
tute the suit had not been obtained under section 12 of tl1fl

Letters Patent. 'I'he evidence material to the point?£ juris
diction, which was the only oue decided ill the case, ,vas as
follows:-

Golapdas examined on behalf of tho plaintiff :-"Bhagw,..n DaR cnrries
on business in Calcutta ut Puturiaghatta in Mati Soars arai. I went
with the summons in this case, and pointed out the man in Nareing;
Baboo's gola. F'ive days befo::e the summons was served, I saw him
there."

In cross-examination he said:-"I saw no gomasta of his, Jj~lt I saw
him, He had not a house in Calcutta but he used to IJe down, and put
up at the arat, and had his goods "sold at the ami."
In re-examination he said :--- " He constantly C01J1es to Calcutta and
lives here. He sends his goods by boat or rail, and they are ~Qld hero"

Brajanath Nandi examined on beJt!tlfgf the pbintiff:_-:-:::.:J'._Jmow
Bhngwan Das. He waa formerly at Mati scars arai for'-five or six years.
He ceased to be thereabout n year a/{o Wh9? he transferred his.business
to Narsing Baboo. '.1:'11.0 arrangement between us was lcaiclu» arai, We
only got 12 an nas per '<lent. on goods spld, Hc ~sed to send country
produce here, s.nd sell it himself. And when he went, we made up the
account, and charged our commission. We did not guarantee payment.
He used to be here two, three or four months u-itil he sold his goods. He
came back in one month or twentj' days: He did not acpompauy the
goods. He arrived horettt the same time as they did. He used to
remain at the arat, and so did the gOQJds."

III cross-examination he said:-" He gave the cornnussion as he paid
no rent. 'No had to pay rent £0;1' the godowns."

Bhagwan Das (de£endant);-"lYIy busine-s has' n head office at
Patna. I bring goods here, sell them, and go away. My residence is at
Patna, and my kotee at Maroogunge in Patna, I come to c~i'cuttft
three, four, Or fiy,e times, and sometimes twice in the year and remain
three, four, 01' five months, or one month at a.time. I put up '(1. t' the gob..
ct the oraidor;'
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In cross-examirlat.ion hG said :-" I come ~o C,,1cnttn. for Ol\e, Iou r, or five 1871
months at a \ime.'I sell all the gO"ds I bring bere.' I bring goods forH:'R.,';RAl\'DAB
Rs, ~OOO, Rs. 10,000, or TIs. 7,000, at a time. I realize the price from the ,.

-, B
buyers in Calcutta. Sometimes I go immediately after selling. Some- I1AGW.\N

1h8,
tim:5<l I remain two or four days. I remain therc,(Patna) a month or tw~,.

and start when I find the boats arc about to arrive here. 'I'hat goes on
through the y~r1l'~' If draw hills on myself at Calcutta, and pay them:
'I'he arhaidar« allow me to live on the premises. I pay them 12 annas per

"cent., and a small allowance called clurlki, wi)h the proceeds of Illy goods.
I do not sake any hun dis lJ(~r(>. I meet hu ndis if thoy come from there

)

(Patna), and if any money is left in my haV()c;. 1 take it with me. I have
never boon here six months at a time, I draw bills nt Patnn on myself
in Calcutta. If I am not here, I accept them when I come down. ]'01'

five 01' six yeal'.l I have been trading. Lliavc books here, hut they arc not

in Court. I keep account books 1,'ere. Whell.f go, I take them along
with me. Those books arc where I live ill Calcutta."

The Advocate Genera! and MI'. BOIlIlI'I:jCC for the plaintifls.

:MI'. l~ial'ilUlin and 1\11'. Ecans for the rlcf'cudaut.

Mr. lIfal'intlin for the defendant contended that, as tho

plaintiff had not obtained leave to sue unum' clause 13 of

the Letters Patent, the Court had no jurisdiction. Th» Court
> ".,' , •• d' . .)~ J' .JwOlf,u. ,i~~ ],rls icbion rr t io acceptance wore gcnniue. \\.e
are prepared to show the acceptance W~1S not gcuuino, and
assuming that that is so, tho only thing which the plaintiff
alleges gives jurisdiC'tion to '.he Court is the bct that the defend
ant carries on business in Calcntta., The evid'cnce of the
plaintiff does not disclose such ,t carrying Oil of husi uoss as would
make the defendant sUbjw;t to the j m-isdiction of the Court.

CIa-usc B of the Letters 1\1tent says tlm'~ the Court shall have
jm.sdictiotl if the defenu,mt "~tt thtl time of the commencement of
the snit shall dw- ll, OJ' canoY on business, or personally work fer
gain within tho local Iirnits." 'l'he business contemplated by
tho Act is business of a perrnauouz nature, and not the kind of

business) the defendant can-ics all. Tt is deal' that the defclldant's
princinaL waco of business is at Patna. .Iu Shields v. The Grca i.

N01'thern [(iI.ilICIf!} COI/l!lflll!J (I), it was hold tha; ,L Iiailway GOUl-
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1871 _pany does not carry on-its cunsincss within the meamng of the 9
HARJIBANDAS & 10 Vict., e. D5,~. 60 [The County Courts Act), at'tJvery place

v. ~

BHAGWAN where it has a station, but onlyat the principal office. See perli;;fil1,
DAB. J' 1 t « C . busi . li it" 111t ra case:- arrymg on usmess must receive some 111.'1. a-

'tion even in the c:t'se' of private individuals. A builder, whose
place of business is in one County Court district', takes a contract
£01' the erecbion of extensive' buildings in another district, tho

completion ofwhich will require a considerable time; and for the
pnrpose of such businessvho erects workshops thereat. 'In one
sense the builder carries on nusiuess in the last-mentioned district,
but he does not do so within tho meaning of the enactment

referred to." See GOI'8elett v, IIa ITil! (1). So iiI Subbariuta.
Mnrlali v. 'Ihe Gooerument and bltnl~(J(3 (2), it was held that
the words " ca!'!'y on business" in clause 12 of the Letters Patent
imply a personal and regular attendance to business within the

local limits ; and Scotland, C. .T., in ChinnaJJtrnal v. 'l'ulnkan

1tatamrnal (3), says that the clause in question requires that
the defembnt should, at t11J time of the commencement of
the suit, canyon, within the local limits of the Court's jurisdic
tion, SOUle independent regular business in person.

Evidence was produced showing ths t the defendan.t...ii~not

accept. ,~

'['he Adl)()c:([le-G(~zel'!il in rcp]y.!'-TlfJ defendant is subject to
the jurisdiction on t\'6CJ g'!'oumls: first, he cazries on business in

r
Calcutta ; [Lnli, secondly, the cause of action accrued in Calcutta;
'I'he case of Shields v. The Greed Northern Bailway Company (4)
does not apply to this case. There the defendants were a rail
way company, and it 'yould be very hard if the law allowed a

company to be sued in allY [Jourt, however distant hom t.ne
head office, within whose jurisdiction the company had a
roadside station. The governing bodies of the compauy remain

ed at the head office', and it. would be very inconvenient for
them to go a long distance to defend suits. Here the defendant
regularly comes to Calcutta: as often a's"five times a year; and
although he chooses to say he has [1 head office at P:ttll~';'-.:t is

Ii) :.!:.l L. T. '-'.
(:!) 1 .:Ilad 11 C. He!'., ;:8(;·

(3; 3 l\1ad. H. C. Bq'., 1-10,
(J./ 30 L. J, (~ B, ~;31'



VOL. VII.1 IIlG II COURT. 107

difficult to say \'lhich IS the 111)n,11 office, aud wl1ich'is tho hl':111Ch ~~~i~ __

o~e, es p l?c ia ll y as tho goods hero :11'0 not sol.] by :1 commission JI'\\{J\~A"LlAS

agUl;t, hut by tho ddCI\\hnt pcrsona.lly. 'rho case of C/!in- RflA,;'IVA:ol

nr,lftirnll'l v. l'nlU/iCtiwatammal (1) is in f;tVOl' of the plaintiff .., DAS.

for there itjva, hel,l, citino' n>lJ> v. T,eannonth (:2), thnJ.,if tl.,O
J ,.,

dofcudaut has 110 oflico , UI' othcr lisp] place of business, ho would

bo subject to tho jlll'isdiction. lIel') tJw defellllant lias a fix(),l

place (,f husincss whunevur IJl) co mcs to C,tlcutt:1, a11llnut only

that, but while in Ua1cutln, lie lives n,~ "Ii-; place of business. ~il

that tho <1'!fl7l1,l:tnt would he subject to the jl1\'isdiction by reason

of his dWl'lli;lg in Calcutta, n,:-; ill .l[urri.; v. lJullmj'ulclL (:j) nu.l

S. J1£. Ni.,lwcZine!l f)OS"CI; v, II-tdlUhi8to G!wse (I.). "J)wulling"

jmpli,,,, a gTl'atl7j' ide:], of jwrmalwlley tluu: ('c:11'I'ying on hn,ilwss,"

and s i uco it luts hec n hold ill tlloso c:tSl7S th:tt the deEelld:lllte;

wero subject, to jurisrlict.iou lJy reason of tlteil'tllVelling', although

they were residing for teruprorary purposes only in Caleuttn, tho

dofendaut here ought to be subject to tho jurisdiction by his 0:1.1'-
'.J

rying all business. In Snbbamya M1tilnli v, 11/w Government

and CUlllftle (5), the person said to be C:l.lTyi"g on business \Va.s
Cunliffe·oll behalf of the GOV0l'l11l1811t, and tho Court was qui to
rigk": ;:r..~ld~g that tho Go,]ornmont d ill ~,~~ can] on businosa

away fr"m the metropolis.
Oil tho second point, ':1SSU~l1illg thr.t tho acccptanoo is not

genuino, it is aclm:t1od that, the pln,inbl'f8 :1t'O not rospo nsible f'H'
it, ;~nd the canso of action ml1:>t still be said to J~:lNC aiiscn in

1

,CalcuUa. The only act dono in Patna was tho dr:lwillg' of UtI]

h uudi. Tho pny mc'nt WitS to ho in Calcutta. 'I'ho pln.in tiff
01Jt:1illL'it the bill ill \~a]entt:t. Paysncnt Wits t1cm:tnded in

(}.,Jcutta, and upon the a.nl.liority elf Jackson v. Spiiial! (G), tho

pln.intilfs, l'ight to sue accrued in Calcutta; sec also DcS'on:ft
v. Coles. (7).

PIH;AR,.J. (:~ftcr "LaLlng the f"ets as above, cOIlLillIIOl1.)-1 L

is SOl11o,V[Jat strango thAt, u lt.hou.rh tho plaint alfccts the l'Sac!
I

(i)":3 11111(1. If. U Her, I j.~.

(2) H Q. B., 1%.

rn "orytlHl. ! .J:?
(4) Ibid, ~k »

(.'l) I ~L1(L H. f', 1\ 'I'. i2~I;

(45) L, ILl ·~;t('. 1'., ;}L:.
!':; .; )Lvl. I1 (~. ]tel'" .).'):.
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_~__ £ormality of English plcading, no mention is made in it of pre
HARJ~ANDASsentmcnt for payment having occurred according '~o the termf

BHAGWAN of the hundi sued upon. Howe ver, no objection was mrtkle to
DAS. • • '

the plaint on this ground, and the matter thus omitted }vas<,s.up-
plied by the plaintiff's written statement. I may remark that
'the plaint is very bald in other respects.

'1'110 defendant admits that he drew the hundi as alleged.
The document runs irl~these terms (]·earls.)
The defendant, however, denies that he ever accepted tho hundi

as alleged, and he says that the endorsement which now appeal's
llpon it in these words :-"Chitti accepted by Bhagwan Das, in
favor of Sheikh Syad Ali SalH-'b,"-is 110t in his handwriting. and
was not mado with his' authority." I think I must take his testi
mony on this pointto be true- According to tho plaintiff's account,
the hundi was brought to him in Calcutta, and he discounted it on
tho evening-following the day when it was rtrawn by the defendanu
at Patna : and the plaintiff states positively that at that time the
llundi bore the endorsement which purports to be the accept,

ance of the defendant. Now it is beyond dispute that the
defendant had no gomasta or agent of any sort in Calcutta, and

it is not suggested that he accepted th~ hundi at Patna, simul

taneously with drawing it. The only possible alternative in
favor of the acceptance being genuine,' ~horofore, soems to be that
the defendant camo eo Calcutta by the train which brought the
hundi, and so was in Calcutta in time to receive preseutmont of

the hundi, and to accepf it, before it was taken to the plaintiffs
to he discounted. But I think it is char ou all the evidence

that this was not the case. T:le defer.daut did not come up to
Calcutta for some days at least after making the hundi, And
indeed, it is evident from the document itself, coupled with ~the

nature of the defendant's business, that acceptance, iu the tech
nical sense, was not necessary< to the force of tho document, and

pl'obahly was not contemplated at first by any one. 'I'he
defendant had no kothi or establishmentfuf any sort itt Calcutta,
excepting when he himself came there with his g(jvc~~l,~nd

remained to sell them. And even then he took up his quarters,

sometimes at one person's, and sGmetimes at another's. The
lnmdi was in cflc-t a simple promise on the part vf the drawee
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that he himself would pay the money 'at On)cuttn, forty-one ~~1
day~aftel' t1\e date of drawing. It was not an undertaking by HAI<JIBANDAB

him that some one else would accept on presentment, and pay at nHA~~AN
the sxpisation of some subsequent period. VA s.

In this vicvy of, the principal facts, inasmuch as the plaint was
filed without spccl~l leave previously obtained ill pUl'sua11l'c of
the provisions of clause 12 of the LcttcI's Pah:l1t of our Court, the
questioz; at once arises, did the plnintiff'~ cause of action arise

wholly' within the juri,sdiction of this r9urt ?
In the case of De Souea v. Coles (1), two very learned

and able Judges of the Madras High Oourt discussed at great
. length the cleaning of the words ,e cause of action" as used
in that clause of the Madras High Court Letters Pateut which
corresponds with our l~th clause J' and although they were
not able to arrive at unanimity of opinion with regru-d to the
meaning

j
they have in'their respective judgments dealt exhaus,

tively with the materials upon which the question depends.
The remarkable power of research and the great erudition of

Mr, Justice Holloway necessarily have the etfect of in vesting
his opinion with peculiar importance, and I feel the difIicnIty of

just;,f,:r;"Camy ..dissent Ircsn iU Hn was led.~o tho conclusion

that a trl)ly scieutific conception of the term ,e cause of action"
embraces nothing morc t1?an the right resident in 'the plaintiff,
and the infraction of'it by fhe defendant. 'l And no dou bt a
definItion in some such words as these may be rossrtcd to with
much advantage, if one's only purpose is toohtain a precise techni
cal term for use in processes of sciontific enquiry. Probably tho,
jurists and commentatorsj to wholn Mr..J41stice Holloway refers
10r~uthority, pretty well agree in ;,he adoption of a definition at
this narrow and exact character. But it seems to me that, even

if this be the fact, it helps us extremely little, for our immediate
object is to discover not the sensa which the words" cause of
action" ought to be uuderstood to convey when employed with

close att~P:tion to the a~curacy of a 8ciol.tific phraseology, but
the sense which they ordinarily bear in the language of ¥ng
lish lawyers, due regard being, had to their con11F~rtion with the

(1) 3Mad. H. C. Rep,. 384.
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1871 rest of the clause wherein 'ihey appenl'. What do the words

J[A1{JI~mean in this parti~nlal' situatioll? is the quest ion fCIl" onr con-

r. sidoration ; aud I am afraid tlmt prillC~ipl('s derivable even f1:6m
15HAGWA:-i .. '1) I 1 I 1 ff dV.;s, so great it Junst as .roneau are scarce y ca Cll atpc to a .or •.us

l;HlCh in tlre shape ('If guidance.

, 'I'hc first thing that occurs to me, upon lookins' into clause 12,

is that tho aut hors of the Letters Patent understood by " cause

of action" something w hicn might consist of parts respectively

:,ttrilJUtrtblc to different local origim; a part of tlre cause of
uctoi might arise within tile local limits of the Comt's juris

diction, while another part mig'ht uris.e beyond those limits.

J~ut, unless '1 greatly misundersluud JVJr. ,]nstiee'Hollow:lY's

meaning, "cause of actioh " under tllC' ddillition which he accepts

is nocessarily i ndivisibl« ; the'obligalion of the dcfend:1lJt towards

t lie plainliff,;, which is, I may say, 1ho corrr-lativ« of tJ18 plaintiff's

rigltt in the matter of any gi\'en snit, must, I conceive, if nttt-i
butable to place at a.ll, be almost tlnivel's:dly single, OJ' capable

of being iro'ated as single, JJl 1'egarrl to locality. And tIle
breacll of tho obligatio» does uot intr-oduce nlly now element

of locality. It appears to me, t.hr-roforc, for this ],(,:1.SO .• alone,
that the right and the infrnetion d itJdo not togetlj''J;..mJlke
l\P the fullmcasure of "enU8e of action" in clause J2.

But hOWOVE'l' thismay be, it, SU'JtlS to'~ll;e clear upon all th...,

decisions reviewed iIL;.DcS'oll:::(( V. Ooles (1),"· that tho English
Courts have gtlways included in the" cause ()f action]) some

portion at l.(~ast of tho" ground of orgin of the l'ight." 'rho
iucousistcucies of decision of which 1111; -Iusticc Holloway
complaius do Hut appeal',to me h exhibto an oscillation between

an includiug of the" gl'ounu li.f origiu of the right" on the o~w

side, and an excluding of it on the otlior j but ratJwr manifest

t licnrsolves in the di:ffering' quantities of that ground, which it

was thOllght necessary ill tho various cases to take in, 1"01"
iustancc, in causes of action arising out of contract, sometimes

UIO [actu»» of the contract is, f'or t.he r;l;:npo~e of dejcnllin~lJg

the forum, held to be anessential part of tho cause o'f 'trL~iDn,

and sometimes uot, 'I'hus , no doubt the decisio]l of the Privy

Council in Lw:',mec ChWlCl v. Zo,'aUnl1' Mull (2) oxchded the
, .

(1) 3 lIlncl. IT. C. 1,C'J'; :'54, P) S Moore's 1. A, 201.
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contract or partnership, which was tlib D.l'St of the ssries of facts 1371
• J

leading up tQ the plaintiff's right; but the decision did 110t, as IIlAHJlBI"lhs

r.:ad:H, therefore exclude evorything ex,·ppting tho locality or e:I~:;I\\"
the pJait.,tifl'IS right. On the contrary, the }~rivy Oouncilnot only lJA'.

did not as it seems to me, set itself to cnqnire whether thCJ~f)

was any pLtc~ t~ {vhich the plaintiff's right was specially attri:

bubble, but it distinctly f.JUIlc1e<1 it~,judgmont upon a consirlorn-

tion or the place of those facts which itmfJediately ga\'c rise to that
)'ight, ~nd it appears to 1110 that we . hero meet with the ono

principal which underlies and (,xjllail1s all tho \1cci~ions of t lro

BnglJfih Cninl s, and accounts f(11' their incon sist.eucics. Illd('eLl

it would 11~1\(' l'eul rrason for great su priso it Lord Cholllls!:on<

the spol.r-n.au of the 1'1'1\)' C:uullcilu11 t'li::i O'.:cusiull, had been

fonnd givitlg utterance t o ll')Gtrillcs" more ::iCil'l\tific; t.lian those
whicl, ccnunouly prevail ill \Vostlllinster JLdl. J vcnt uro to

think tlJat iu all casr;~ t he JCnglish Cuurt.s have lwlJ tllat tlw

cause (l action is only complete when the facts out of which the

plaiutiff 's rigLt immediately a1'l'c.;c' is cOlilprehencleJ i n it, as well

as the facts which constitille iL~ inrl'ad,i,lI)' The din'rsities of

<1ecision.ue, I think, all rekm\'\c; to tho jlmdic::tl difticnlty

whi~h s,o.:!i!Jten presents i)sl'H »I dc!el'tniuing.what is the irmnc-
11iatc proxillH:'te cause of tll(·!,laintifl's rig-lit as'clislillguisll0C1 from

t hn.t \\1:ie1l is prio]' alllll)JOI'l' {(,!Ilole. i.lId ill slwuhlhc rcmem-

bored tl.a: mauv d(J~';si(J11'" Hil'h a" the la((",leci"il'll ill tilt' case or
• 1

JQck~oJl Y. Spil/all (1), allhollg11 thl',\' at fir"t sight Nb,em to be in
voint, yet ill ron l ity dqwlJ(1 l'pon pa;·ticulul' cousulcrat ions (If

practice aud en'lcLnH,pt wh icli havo 110 hearing whatever upon
tho general quosti(';1 lJ8f.ne· us.

'1'0 return to the present cas('" the plaiutiff?s riglJt, (If OlD

infraction of which lie cumplai1ls, is the right to 1..)(;) pail! m01lc)' in

Calcutta , and in the view of Ute facts which I take, that rigllt

arises immediately out of the promise whicli the defendant made
at Patna when he wrote . the Irund i, aud there delivered it to

Syad A.lj's gOlllasl ll •
il It aplwars to me that the plaintiff's

cauf~r'aetion,within the meaning of trIO words in clause 12 of

the Letters Patent, is not merely the right of the pla-intifI and

the infraction of it, hotl} locaazcd at Calcutta, b~t also includes

(11 L 1:. :,C, F. ,,12
, .
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1871 the factum of the ,nromi~e n'bde at Patna. Cousequently, in mv
HARJIB\~DAB opinion, it did not wholly arise within the jurisdiejion of ,this

v, C t
BHAGWAN Our.

DAB. ,Assuming that the ,plaintiff's right to sue in this Court- fai~3 so
far as it depends upon the locality of the cause of action, the
Advocate-General yet contends that it can be 'lnai~tained upon
the ground that the defendart carries on business in Calcutta.

The facts relevant to tRis point are th!l.t the defendant dwells
and as a kothi at Patna. At that place, as his head-quirters,
116 makes purchases of country produce; from time to time he
sends what he so purchases either by boat or rail to some
arhat at Calcutta , and then follows them himself. c At Calcutta
he takes lodging at the' arhat, where his goods are, and himself
sells them. He never employs the arhaidar or any other agent
for this purpose. As soon as he has sold all his goods, he pays for
his accommodation at the arhat a preceutage on the amount they
have realized, and then returns to his home at Patna. An ex
cursion of this kind lasts one or two months, and sometimes
more; and the interval between two excursious is of about tho
same length.

It is not clear whsther or not tria dtfendant 'W<l,S 11': ~loetta
when the plaint was filed, but he was so when the summons was
served on him.

On these facts I do'not think that the dE!iendant was at the
commencement of this suit carrying on business in Oalcutte,
within the meaning of clause 12 of the Letters Patent. It ap
pears to me that the carrying on business f~e the purpose of that
clause must involve pretty muca the game element of perma
nency as is necessary to convert a mere "staying" into "dwell
ing." Here the defendant was in Oalcutta solely for the purpose
of selling his goods: the moment he succeeded in getting them
off his hands, he immediately '~eturned to Patna. The time
consumed in this process might be a few days, or two, €>r three
mouths. I think that Patna was his permanent place- €If busi
ness; and that his coming to Calcutta was only a visit~~. in
the course and ~or the purposes of that business.

On the whole, then, I am of opinion ,that this suib ~lliS been
~'. {'ong1y brought iu tlns Court, and that I ought not to entertai 1l
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it. According~y I reject the plaintrwith costs on scale No.2,
and I abstain from an discussion of the merits Jof th~ case.

S nit dis nissed.

Attorneys'forshe plaintiff: Messrs. Jndge and Glln[ OJ'yo

~

Attorneys for the defendant: MLMl'~ Gray and Sen.

[PRIVY COUNCIL]

~ILKA;\lAL LAIIUI~r AND OTIIER~ (D.m;l\D .... NTS) ·v.
sur GUN01fANI DEBI A~D E.RI BARODASUXDAltI

DEBr (11 LAINTl l<'l<'S) •

O~ AtlpEAL FROilI TfHJ HIGH COURT OF JUDlcATurm AT FORT

WILLIA:I[ l~ J3E~GAL.

MeSl~e Profits-Default cnlts~(llJy aci oj otlier Pnrty-Limilotion in Suitsfill'
1!Iesne ProjUs-Aet XIV oj liij9-"'lss((]/(.

'~er~a"'p-urc~serof a four-anna share was kept dht ol possession of n

portion of tho property sold, ann hndng recovered judgment in a suit brousrh t
, J ~

for possession I1mI mesne profits a.~:J,inst the vendor an HmngoIllent was come

to pending appeal, thl1t,,"ithin a .y,e<1r tho par-ties should appoint an arbitrator to
fix OI,> tho shares and make 0. division, a.nr] in default of s:leh appointment
an npplicntion should he made to tho hakin., hut tl,at if no sur-h app~icllti(jn

-was made within the yenr, nnd a suit should bo subscquont.ly hrought, the party
suing should lose his right lo mesne profits, -s- Heh] that, under the circumstances,

•the defendant having proveutdd tho pl~ntiff from"lnuking tho necessary applica-

tion within the yenr , and proceedings hl1vinf gone all for years to carry ant the
p8.~tition, the plaintiff was, Oil the termination of those procccdiugs, eut.itled 0

sue for mesne profits.

Whcro proceedings wero going on to ~ffect <1 partition, the right to particular

properties beiug in disl'ute,-/!.'I<l th<1tthe right to mosno l'ronts nccrued [It
the terrq ination of those. proceedings, and that the party improperly kept ant

of possession was entitled to~ne for n,1I mesne profi~B during the peri ,d of his
no~s8es8IOn, subject to any ground which the defendant could show which

would entitle a Court of Equity to deprive tLe plaintiff 01his rights.

;I Prtsel,l :-THE RIGHT Ho,,'m.E LoRn CAIRNS, Sm ;lA)IES W. Cor,VILE, S'R
~ JOSEPH -"'ArIEH, A;\jj Sr u L,lWItEIiI:1E }'lEL.
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