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__ 1871 after the service of this déerce upon him, and, that, in default,

AKHUT . . N . -
Tamans  execution do issue against him.

AND An order for such exccution must be applied for by the
RAMKARINIL
. appuhmts in the usual way.
AHUMED «
Vot 'The sarety Hadji “Abdul Ryman must pay the.costs of this
appeal,
Appeal allowed.
Before Mr. Justice Buyley and Mr. Justice Mitter.
PARAN CHANDRA PAL (o3 oF 718 (DEFENDANTS)Y, KARUNAMAYIL
1871

DASI (Prawrire) axp axotrRER (Derexvaxt)® (1),

o

March 13.

Sale dwring Minovity—Suit to sct aside Sale on Majority—Refund of Sale
Droceeds ~ Peviod of Majority.

The plaintiff, on coming of age, sued to set aside a sale of his pncestral
property which had been made by his gnardian duving minority. Nolegal
necessity was proved, bub it appeared that he had the benefit of the sale
proceeds. A deerec was passed in his favour, bub subject to the condition
that he should first refund the proceeds of sale.

Tun plaintifi’s case was that, duying his mmomty, his gugrdian,
acting in collasion ‘with the defendant Paran Chandra. Pal, sold
certain plots of his paternal jurmamai. land to the latter. Hoe
thercfore sought £0 have the sale declared inwalid and to recover
possession of the lands.

The defence of the pucchaser was, mainly, that the plaintiff
was more than fifteen years of age, and therefore not, a minor
at the date of sale, and that the deltd of sule was bond Jide and
for .good consideration: The Muonsxff held that, after the com-
pletion of the fiftecnth year, a mnative of Bengal, who is not a
zemindar paying revenue to Government, attains his majority-

(1) The original plaintiff was one eamecin and had her name substituted
M:unt Lal Kundu. He continued as for her hnsband, who wag alleged to
plaintiff in the Courts below, until the be dead.
present special appeal, when his wife.

*Special Appeal, No. 2166 of 1870, fiom a decree of the Subordinate
Judge of Hooghly, dated the 20th June 1870, reversinz . decrec of the
Moonsiff of that disttict, dated the 19th February 1869.
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He was of oplmcm ihat the age of majonity, after the completion of 1871

-
eighteen yegrs, 2 as laid down by section 2, Regalation XXV of C“\\\I:(R\:PAL

l79®wms not of universal application, but only confined to the -
NARUNAMAY?Y
cases of persons who held estates paying revenue to Government. Past,

Upm} the evidence, the Moousiff found that, .at the time of ths
execution of “thd Jkabalan on the 28th Asar 1268 Bengali year,
(11th July 186G1), the plaintiff was fifteen years and one month
old. Therefore he held that the déedrwas exceuded by the
plaintif? after reaching majority.

Tle also fonnd that the kabala of tle defendant had been duly
executed by the plaintiff and his guardian jointly, and that it was
a valid deed of sale; the pur (,haSL, by the defendant being mado
in good faith for a valuable cbusideratiors, which was received
and appropriatcd by the plaintiff.  For these reasons the plain-
6iff’s suit was dismissed. On appeal, the Subordinate Judge,
taking exactly the same view as the first Court on all the points
decided” by it, dismissed the appeal, and confirmed the first
Court’s decree.

The plaintiff preferred a specipl appeal to the High Conrt,

but ther Lordships (Baviey and Margny, JJ.), on the
muthgrity of J\‘l(t(l}bl&blb(ll]b Munjs v. Debi Gobinda Newgi (1),
reversed, the decree of the Court below, and remanded the case
to be restried on the merits, with a direction %hat cighteen years
should be taken as the proper age of majority.

A Ster remand the Subordinate Judge decided that the sale had
taken place during the plaintifP’s minority. e also decided
that, as there was nd evidenco of any legal necessity, such ag
would justify the sale by a guatdian ofsa minor’s property, n
thig case, the plaintiff should recorer possession of the property,
but tie said nothing as to the refund of the purchase money.

On this occasion the Subordinate Judge did not go into the
question of coliusion between the. plaintiff’s guardian and the
defendants, aud the hond jule character of the latter’s purchase ;

bat in his, Jormor decision, he had full\{ upheld the judgment
of the h:sb Court on those points.

"The dcefendant Paran Chandra  Pal appealed to the Hmh
Court.
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Baboo Nilmadhal Sen for the appellant contendea that the
plaintiff should im this suit be ordered to refund thepurchase-
money before bdng allowed to execute his decrec for posses:“ou
of the property sold.

He urged that, ender the circurstances of this case, when
it was found as a fact, by the Moousiff, anl’upheld by the
Subordinate Judge iu his first decision, that, not only was there
no collusion proved, but, o the contrary, that the plaintiff
(though now held to be legally a minor) was of suflicient age
to understand fully the natuce of the transaction, and that he ‘
had actually received the consideration-money, and appropriated
jt, no Court of Kquity ought to give a decree ristoring the
property sold, without an order in the decreo at the same time
for a vefund of the purchase-moncy.

Baboo Luraknaih Sen for the respondent contended that,
if the defendant had any right to a vefund, kis remedy was by
aregular suit ; and that, upon the contention of the appcllant,
there was nothing in the eivcumstances of this case which would
induce the Court to make an order of vefuud before the plaintiff
was nlJowed to get possesstoa.

The appellants wire not called on to reply.
The jndgment of the Court was delivered by

Mirrer, Ja—We are of opinion that, before the plaintiff can
be permitted to recover the dispated property in this case, he is
bound to refund to the purchaser, defendaut, the full amouns of
the purchase-money recgived by aim from the latter, the interest
upon that amount being set off. against the profits vealized by the
purchaser from the date of his purchase down to that of the
refund,—i. e, of the deposit of the principal amount of the pur-
chase-money by the plaintiff. Both the Courts have concurrently
found that the sale was deliberately mcde by the plaintiff at a
tune when he was sufliciently advanced in years to uv-dorstand
the nature of the transaction, and that he had received the fall
amoubb of the purchasc-moncy from the defendant. Although

so far as the validity of the sale is couceriod, the plailitiff was
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not quite a major at the time when he® exscuted the conveyance, _own
there is no4qust reason why he should not refund now to the o 1"‘““‘1)

. . . . SHANDRA AL
purcgmser the amount of the consideration-money paid by the o

latter.  This, then, the plaintiff must do before he can geb back ]\"“,{)‘f\‘\;:"‘““
the property. The plea of mirority cannbt bo used to injure
third parties,but i¢ can be used only to protect the rminor. We
think that, under the circumstanesy, the plaintiff onght to pay
to the defendant (the purchaser) the codts of this litigation, and
onr deerce is that the plaintiff should get possession of the dis-
puted praperty subject to the condition of his paying the amount
of the purchase-money to the defendant, or of depositing 16 in
Court, withiw two months from the date of this decree ; the pur-
chaser, defendant, not being held respensible for any vrolit
which he might derive from the property np to that date.
z.}"[)l;’(([ wlloced,

Before M. Justice L. S, Jackson aod Mr. Justive dinstio,
CHOWDHRY PIHHOLANATH THAKOOR axpotners (Prastives) o,
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MUSST, BUAGABATLTL DEY L axp oy it (DEFENDA NTS). ¥ 7 17
PRIy .
MUSST. BHAGABATTI DEYI oxe or Tue Derryvasts) o CHOW.
(DIILW"--‘BUOLA‘NATH THAKOOR sxu avornier (PraiNrrers)*
MUSST. BITAGABATTL DEYL(Pravuery . CHOWDHRY BHOLA.
NATII TIHTAKOOR avo omners (DErENLaNTS)*
igdu Widow--Taroue— deciabad ionsm— Alion i = infonn e —
SReoersioncrs. ’
IR,

,A Hinde widow cannot alienate moveable or immoveable properties aeqnired
by her out of the funds duu(d fidm the i income of her hushand’s cstats,  Such
properties descend to the heirs of the husband and 13t of the widow.

Where, however, a widow held nnder @deed which conveyed the property
to her to cnjoy for her life-time,and to incurall ncedful expenses, keld she was
entitled to invest sums out of the income for the benefit of her daughter and
grand-daughter in the purchase of immoveable property for their maintenance

o

1 Cal. 104,

Oxu  Lachminath Thrgi;oor, a Hindu inhabitant of Tirhoot
s .

lefte threos sons ,—CGopagir, Hira, and Udan. Udan Thakoor,

durtng hig life-time, adopted Gridhari rlh'mkoor one of the sons

b
* Ttegular Appeals, [No. 156, 169, atd 170 of 1870, from 1Yye decrees of the
Subordinate Judge of Tirhoot, dated the 21st April 1870,



