VOI. Vil HGIH COURT

[APPELLATE CRIMINALL.

g
Before M. Justice Novman,0fy. Chief wIste, and Mr. Justice Bayley.

THE QUEEN ». AMIRUDDIN (ArrerLant)

Summing up to Assessors by the Judge—Waging War against the Quecn—
Conspiracy v wage War—Treason—Misprision of Treason—Limitation of
Period of Prosccution—Documents, zul,ms.szb:ld_/ of, in Lvidence—Penal
Code (dct XLV of 1860, 5. 121—Code of C’:mecbl Procedure (det XXV
of 1861), s. 379—7 Will. I, ¢. 3, 5. 5.

Although the Code of Griminal Procedure does not expressly provide fo,.
summing up of the evidence in o trial with the aid of assessors, there is
nothing in the Code to prevent a Judge from summing up the evidence to
the assessors.

Where one of the two assessors says that hic thinks it proved that a
war was waged against the Queen, that there was a conspiracy to carry on
ﬁga.t war, and that the prisoner is guilty of all the acts charged, and the
other asscssor comcurs with nim, it cannot be said thet the assessors have
given no feason for their opinion.

The offence of engaging in a conspiracy to wage wa, and that of abetting
the waging of war 5ga,inst thc Queen. under seetion 121 of the Indisn
Pena? Code,are offences under the Penal Code only, and aroe not treason or
misprision of treason; and thercforc the protisions of the Statute 7 Will
ITi.,-0. 2_.8. 5 (1), arc not gpplicable.

The Gazette of India, or Caldhita Gazette, containing official letters on
the subject of hostilities bet¥een the British Orown and Mahomedan fana-
tieson the frontier, were rightly admitted in cvidence under sections 6 and 8

V)7 wal. I11, ¢ 3, s.5.—% % %

“‘From and after the said 25th day of
March 1696, no person or Persons
whatsoaver  shail be indictdd, tried,
or })rosecutéi, for any such treason as
aforepaid, or for migprision of such
treason, that shall be committed or

*Criminal Appeal, No. 784 of 1879,

done within the Kingdom of Eng~
lmd dominion of Wales, or town of
Bq'wnck upon-Tweed, after the said
25th day of March 1696. unless the
same indictment be found by a grand
Jury within three years next after the
treason or offence done or committed.”

from an order of the Sessions Judge

of Dinapore, dated the 27th August 1,870
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of Act IT of 1855 (1), as proof of the commencemet, continustion, and
determination of hqatilities. Similarly, under section 6, a grinted letter
from the Secretary to the Government of the Punjab to the Secretary to

the Government of India was properly resorted to by the Court for i.said
ag a document of reference.

" It was not necessary that these documents should be interpreted to the
eprisoner. It was sufficient that the purposes for whi¢h they were put in
were explained.

TrE prisoner was tried, before the Judge of Dinapore,, upon
seventean different charges, under section 121 of the Indian
Penal Code, of abetting the waging of war against the Queen,
and was couvicted by the Judge, concurring with 4ssessors, on
twelve of these charge:, and was Sentenced to transportation for
life and forfeiture of all kjs property. Of these twelve charges
it is necessary only to notice four,~viz.. the Gth, the 13th, the
14th, and the 15th.

6th—That he, in cr about the years 1862-63, abetted the
waging of war against the Quoen, by engaging in a conspi-
racy with [brahim Mandal of Islampore, Abdulla of Patna, and
others, for the purpose of waging such war, and in pugsuance of
such consplracy. at divers times _and places, instigated diygrs
persons——mz , Martaza, Manulla, and Baboo 4Sheikh—to the
waging of such war; and that, he as thereby committed an
offence pumsha.b]e under section 121 of the Jndian Penal Code,
and within the cognizance of the Gourt of Session.

(1) dct 1T of 1855,s. 6.—“All such Section 8. f‘AIl procla.matxons,, Aty

Courts and persons aforesaid shall take
judicial notice of all divisiong, of time,
of the geographical divisions of tke
world, of the territories under the
dominion of the British Crown, of the
commencement, continuation and ter-
mination ef hostilities between the
British Crcwn and any other Staf,e,
and also of the existence, title, and na-
tional flag of every Bovereigntor State

rocoggized by the British Crown. In al},

the ahove cases such Court or person
may resort for its aid to appropriate
tooks or documents c. reforence.”

of Sta‘e, whether legxsla.hve or execu,
tive, ncminations, appointments, and
other official communications of. the
Government appearing in apy such
Gazette” (any Government Gazette
of any country, colony or dependency
under the dominion of the British
Crown) “may be proved by the pro~
duction of such Gazette, and sball bs
primd facie "proof of any fact of a pub-
lic nature which they were intended to
m,tify.”‘
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13th.—That he,sin or about the yyears 1862-63-64-66-68,
abetted thg waging of war against the Queen, by entering
intoh _couspiracy with Ibrahim Maadal of Islampore, Abdulla
of Patna, and others, for the purpose of waging such war ; and
in pursuance of such couspiracy, at divers, times and places
procuring diterd, persons,—uviz., Shiki Mandal, Shariatuila
Myatulla, Abdulla Mandal, and Saim Mandal,—to contribute
mongy in order to the waging of sdch, war; and that he has
thereby *committed an offence punishable under section 121 of
the Indian Penal Code, and within the cognizance of the Court
of Session.

14¢h.—That he, in or about the year 1865, at or mear
Kamlabari, abetted the waging of war against the Queen, by
entering into a conspiracy with Ibrzhim Mandal of Islampore,
Abdulla of Patua, and others for the purpose of waging such
war ; and in pursuancd of such conspiracy, forwarding money to
Ibrahim’ Mandal of Islampore, in order to the waging of such
war ; and that he has thereby committed an offence punishable
under section 121 of the Indian Penal Code, and within the
coguizance of the Court of Session.

15¢h.—That he, in or about the year 1868, at or near
Narainpore, ab tted the waging of war agaihet the Queen, by
entering into a conspiracy with Ibrahim Mandal of Islampore,
Abdulla of Patna, gnd others, for the purpode of waging such
war j,and in pursuance of puch couspiracy,’ collecting prpperty
for defraying the expense of such war iy order to the waging of
sach war, and that he has thereby committed an offence punish-
able unde? section 121 of thte Indian Penal Code, and within the
cognizanee of the Court’of Sessions.

Among the documentary evidence adduced and admitted
against the prisoner, were the following :—

The Calcutta Gazette of the 16th of June 1838, containing a
Despatch from the Depnty Ad]utan‘f -General of the Army, dated
27th May 1858, forwarding a Report from Major W. Middle-
ton, 17th Madras Native Infanty, of the successful operations
of-the Column under his commard, on the banks of the Jumna,
near the jvillage of Gharra, pn the Oth May, pwblished by the
order of the Hovernor Gencral.
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The Gazette of Indja ofy the 30th January 1864, ‘containing a

General Order by the Governor General of Indiagn Council,

_ dated 29th January 1864, and several Reports and Desn;-,t%hes
from the Commanding Officers, detailing military pper."mious
mndertaken agaipste the rebels on the North-Western frontier,
aud reporting their result, for the informatiog of the Governor
General in Council and the ‘Commander-in-Chief,

The Gazstte of Indimw of the 9th November 1868, containing
a letter from the Quarter-Master General, dated the 5tliinstant,
forwarding, by divection ©f the Commaunder-in-Chief, copies of
Despatches from Major-General A, T. Wilde, ¢. 5., c. s. 1., com-
manding the Hazara lield Force, detailing the “operations of
the force under his cqmmand, published by the direction of the
Viceroy and Governor Gengral in Couneil.

Also a printed official letter from the Secretary to the Govern-
ment of the Punjib to the Secretary to the (tovernmens of
India.

The prisoner appealed fronrthe conviction and sentence.

Mv. M. Ghose for the prisoner.

The Standing ‘Counsel appeared ¢n behalfof the Crown,
but was not called upon.

The arguments rassed on behalf of the priséner appear from the
judgment ok the Court, which was delivered by

Norwax, J. (who after stating the conviction, and recitimg
the 6th, 13th, 14th, and 15th chargel, continued):— "

Mr. Ghose, as counsél for the prisonier, after making an ob-
jection to the validity of the conviction, on the gro\qn& of
alleged irregularity in the couduct of the trial, aud contending
that certain classes of cvidence admitted by the Judge tal
been improperly received, fvent into a most elaborate and
carcful esamination of the evidence, bofa oral and docwmentary
in detail.

I'he first point raised by hien was thab the trial was not con-
ducted in acgrdance with the provisions of the Code of Cri-
puinal Procedure, ingsmuch s ituppearS that the Judge, at the
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conclusion of th& reply of the Government prosecutor, and

before calling upon the assessors to give their opinions, summed
up the case to the assessors.

No statement as to the terms in which the Judge summed
up appears gu the record. Mr. Ghose pointed ont that while
by section 379 of the Criminal Procedure Code, in trials by
jury, the Court requires the Judge to sum up the emdcnce, no
such provision is made for the case of trials by the Court of
Session with the aid of assessors. He referred to some obser-
yations of Mr. Justice T.. S. Jackson, in The Queen v. Poly (1),
where this distinction is adverted fo.

We may observe that although the Code of Criminal Pro-
cedure does not expressly prowd(, for Summing up the cvi-
dence in a trial with the aid of assessors, there is nothing in the
Code to prevent a Judge from swmming up the evidence whicht
is in fact only a mode of going through and discussing it with
the assessors. In a case like the present, where a prisoner was
being tried on seventeen charges, where the evidence was very

voluminous—ifty-five witnesses having been examined for the
(1) Deforesdlr. Justice Lochand Mr.  of that fact, section 336, Theattesta-
Justice i, S. Jacksoi. tion of the Magistrate 1s primd fucie

The 14th «dpril 1869, pooof of such examination,and it is to

THE QUEEN ». JOGE POLY, be presumed, until the contrary be

APPELLANT * shown, that the proceedings were re-

gular.
Tue judgment of the Court was Secondly.—'Lhe Jwlee appears to
delivered by have ndfivessed the assessors in the

Jackson J.—Wethinktheprisoner  way of summing up the evidence.
has been properly convicted, artd we  This 15 not, in aceordaner with the
see no veason to interfere wlth the DProcedude Code. The Assessors ar
SenAence. mbmbers of the Courtand are vo oive

Thene are two points connected  theiropinionsorally for the consider-
with the procecdings ab bhe prist on ation of the Judge, who afterwards
which it is proper to remark. aives bis deeision.  In the caso ol o

One is that but for the privoner’s J !""\‘1',\,', who havethe final decision on
admissioy befovetheConvt ofSession  the faets, it is the duty ol the Judge
that his statsinent hefore the Magis.  to swin gp. and, when necessary, to
trate liad been voluntarily made, the  direct them.
Judge would have required evidence '

* Appeay No. 114 of 1860, frontic vrder of the Sestions Judge of Dina
pore, dated thn 26¢h Junudry 1860
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