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Beforc Ml·. Justice rhear.

DWARKAN;\TH ~IITTER 11.8.::\1. SARA'l' I{'miARI DASL

RCrJistration-Ina.d;ndssibilityof Unrrgt'tcml D,)cnll.~nt in Eoiilcnce-«
Act XX of Isor? s, 49.

1871
Mall ;1.

___'_L-.

Tho..d~fendant deposited certain t.itlc-dccIs with tho pln.intiff a~ securit.y for 1 SllcLe also ,
, • . 1. .H. ·IOS

money due on a bond executed by bhe def.nulant, in favor ,of the pit ntilT·
4.'he deeds were sent with the following letter from t.l.e defendant to the

plaintiff's atto';ueys :-"1 have the pleas lire of hawling to yon the t.itlc-dccd of
a house, G6, LOWCl' Circular- Uoad, as a cnllntcrnl security for thc Us. 20, 000
which falls due this day. Please accept them from my mauagcr." In a suit

for an necount of what was duo to the pl'\llitiff on tho security of the deeds.

held, that the letter needed reg iatrut.ion , as being a document which created

an interest in lund, and therefore being unregistered was iuudmissiblo in evi'

donee.

THIS was a suit brought, amo~g other things, for an account
of what was due to the plaintiff as principal, interest, and costs
on the security of certain title-deeds which had been deposited
with him by the defendant. The defendant was the widow of
1G.li Praseuna.Siug, who had ~een one of th~,.a.efendl1nts in the
suit, I~ was stated i13. the plaint that Kali Prasauna Siug was
indebted to the p.l~intiff m the sum of Rs, 1:l,400, under a spe­
ciaU:{ registered bond, dated 30th January ·H~GG. which bond was
conditioned £01' the payment of Rs. 2Q,OOO on 13th February
la66. and the residue by subsequent instalments; that the bond
contained...an agreement t'Aat, in case of default in the payment
of any or either' of the 'instalmellts O1·A,1'.y part thereof at tho
ti~ stipulated, the plaintiff shodld be entitled to recover tho
wholttof the principal sum and interest at 2-1 pel' cent.; that tho
defendant was unable to pay the instalment of Rs. 20,000
which fell due au FebrJ):ary 13th. 18GB j and thereupon tho
plaintiff called on himvto give se,'ul'ity for tile payment of the
band ;tha\, on 13th February 18G6, Ki'li Prasanna Sing deli­
vered to the plaintiff's managf').', Khettrauath Chatterj~e, all
behalf o£"bd for the benefit. of the plaintiff, tl.o title-deeds of
a house, 56,}:Jower Circular EO<l.d, belonging to the defendant,
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defendant. to, thE! plaintiff's

('13th Feb"uary 18f>6

Be Bond of D. N. Mitter.

MESSRS. BERNtRS, SANDERSON, AND UPTON.

1871 with the follpwing let4er from the
.-----
DWARKANATU attorneys:­

JlIITTER
v..

S. M. SARAT

II UMARI DASI. e

DJlAR SIRS,-I have the pleasure of handing to you the title.deeds of---- - .
a house, 56, Lower Circular ~oad, as u. collateral security for the
Rs. 20,000 (twenty thousand rupees) which falls duo this day. Please

accept them from my manager, and kindly enlighten me for itt! s3Ife
deltillation.

Yours faithfully,
KALI PRAGANNA SING,"

The deeds and lette'r wore delivered by Khottl'anath Chat­
terjee to the plaintiff's attorneys.with whom they were at the
time of suit.

The Adv()(;ate General and Mr, Ma1'indin £01' the plaintf1t

Mr. Eoans and Mr. Macrae for the defudaut,

The plaintiff at the hearing produced tho letter of 13th
February 18M, but an objection was taken that the dooumeaj
was unregistered.

.. ( t,

'I'he Advocate Gtnerl contended that it '1aEl not an inatru-
ment which needed '·registration. dt did not constlitute the
agreement to 'deposit; it merely stated the purpose for which
the deeds wero deposited.

Mr.Evans, co.ntra.-z.'he let~e1" comes within section 49 of
Act XX of 1866. as a document creating an interest in laad,
'l'he letter authorizes the plaintiff to receive the deeth as !II

collateral security. If there had been no letter, there would
have been nothing to show why the deeds were sent. Either
it creates an interest in land, ')1' it does, not: if it does not, the
plaintiff cannot recover in this suit> as he is suing ou it; if it
does, it needs registration.

The AdvocatG General in reply ,-The equitable illortgago

W'\S complete on' the deposit of the title-deeds. 'rho letter is
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c~ating an interest in land.
of tote letter.

- -.\ f h d b l d' 1871a mere statement 0 w at ha een Llone,.an not Cln iustrumcnt -----
DWARKANAl'U

There is a mortgage irrespective 1\[lTTER

v.
S. l\f. SAIlAT

Kuxaur VASI.

PHtilAR••r,-It seems to me that Mr. E~aus' contention must, .
prevail. I cann~ot separate this lot~er from tho transaction of tHe
deposit of the title-deeds, It explains why the deeds are de­
posited, and states that the deposit" is made as a collateral

.)

security for Rs. 20,000. This is not a case in which the chargo
.on land is implied from the deposit of the deeds themselves,
neither is if a case where the chargo or tho equitable mortgage
is made expressly by parol. But it is, as I understand tho
plaint itself, a case where tho basis of the plaintiff's claim is a
written document signed by the o,f'nor or tho property, and it
appears to me that the document, and nothing else, creates tho
Chal'g0, It is ' therefOl'e such a document as ought to he regis­
tered under tho terms of the Registration Act, and cannot be
admitted in evidence unless it isrcgistored.

Suit dismissed.

Attorneys for the plaintiff: Messrs. Berners q' Co.

Attorneys £.>1' tho dofendanf : Messrs, C(tlr"l~ther8and Dignam.

1Jr:'f01'e MI. Justice Norman, ~ Officiating Ohicf '[usiicc. anll ]f,-. lttst!oc

Macpherson.

IN THY <JOODS OX' H. B. BERESFORD

A~D

1871
Api'i/2P.

IN THE Goons of T. rr. 'MADDOCK.

Oorw·t Pees Act (VII of 1870), Sch. I, cle, 11 and 12-Trust Pl'OlJC1'ty.

The ter~ "property" in clauses 11 an.a 12 of schedule I of t1J~ .n~mrt 14 ~e~,~1~184
Fees Act Includes not only propon.y to whiel: tho docoasod Was IW1JC·!ir'in,lIy ,
entitled during his Iifc-t.imc, but also all property which stood in his name
as trustee, or of which he wl'i,s posscs1"fd bcnami for others,

In lh~goo(l8'of Gem'ge (f) <listingui,dlCd.

• THESE' ;vero two cases which had b~cn referred to the Chief
Justice, UrJCI' section 5 of tho" COllrt Foes Act, by tho 'faxing
Officer o~the Court. Tho f:f.~st case was statcll'as Iollows i-e-.

(l) 6 n h 11., ~)1p.; LOS
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lSil "On September 22Dd, ~870, Mr. Samuei, Coclirane (tho
IN THE manager of the Agra Bank}, under Ilo power from theeexecutoss

GOODS OF in England of the will of Henry Brown Beresford, dececsed,
]1. B. BERES.

~'ORD applied for and obtained from this Court letters of adnrinistr,{'.-

IN TliE tiun (with a copy of tTle will annexed) of the pro?er,t,y and ere­
GMDS of dite of the deceased. ']'he p~tition for letters & administration

'l' . .II. MlD.
DOCIC contains tho following sta~emellts:-' That there ate assets

belonging to t·he estate of'~h~ deceased within the jl1risdiction of
this Honorable Court to be administered; and that the amount

of such assets likely to come to your petitioner's hands will,
not exceeded the sum of Rs. 24,000.'

" 'file ad valorem fee prescribed by the Court Fees Act, 1870,
schedule I, clause 11, was, npon the facts stated in the petition,
properly charged on the sum.of Its. 24,000, and was pnid with­

out lilly claim being made to exemption.
II Mr. Cochrane Tl0W applies that the fee so paid by him !pay be

refundc d, all tho ground that the property in respect of which

tho fee was paid, belongs) not (as stated in the petition Tot' letters
of administratiou l to the estate ofthe deceased, but to a marriage
settlement of which the deceased was the last of three ~rUst()es.

'I'he questiou to be considered is wJlether the ad'valorem fee \v~

payable in respect of property belonging (ns it now appears) to
a trust. 'I'his ques~ion may be deserrns.ied under section 5 of
the Court Fees Act, bnt there is no provision' in the ,4ct under
which au Ol'J~r can be made by th~ Uigh Court, or by any
J ndge or officer of tho Court, for the refund of tho ad valorem
fee after it has been paid."

Tho Taxing Officer in fJnaking tho reference referred to the
case of In the goods of George (b).

The second case was stated as 10110ws :~

" Andrew Ross Bell died in 18MJlmving first made his will, and
thereby apl10iuted Thomas Herbert Maddock (afterwards Sir 'rho­
mas Il.erbert Maddock) one of fthe execufors. On 28th Jo.uuary
J8,12, Thomas Herbert Maddock alone proved the will in the late
SupJ'erno Court, anu obtained p-obate. Thomas Herbovt Mad­
dock has silica died in l~llglallcl, lea .:ing no property 0;;" his own

(1) 0 n.L, R App,. 1;38,
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}'ORD.

DOCK •

1:'1 THE

GOODS OF
T. H. MADe

in this couhtry., but leaving govemn-ent securities £01' Rs. 21,600 __1_8~
standing ;11 his name, but belonging to the -estato of Andrew IN THE

Ros~\ Bell. '1'he Adminstrator-General has obtained from this H.G~~D~~:ESe,
CQurt l~ters of administration (with a copy of the will annexed)
of the unadministered property and crec:-its. of Andrew Roh
Bell, and h~s ar&~ obtained letters of administration of the pro­
perty and credits of 'I'homas Herbert Maddock; the latter for

•the sole purpose of effecting the tra!Mfer of th(J government
secuuities for Rs.21,600 to himself as administrator of the
estate of Andrew Ross Bell, and the- fanner for the purpose Of
administering the government securities after such transfer.
'rho goverr\ment securit ies admittedly 1.Je1ong to the estate of
Andrew Ross Hell, and it is ollly hern,nse.,they stand in tho name
of 'I'homasHcrbert Maddock tlmt ip has been necessary to ob-

tain letters of administration to his estate. The question refer-
red for the detormination of the Chief .Justico is, whether, under

,)

the Court Fees Act, 1870, schedule 1., clause 11, the all oaloreui
stamp fee is payable in respect cf each of tho letters of admi­
nistration obtained by tlw Administrator-General 'I'he decision
of tho q1iestion in III th" !loads 11' II. B. Bel'c,,!ord will probably
if'~vel'u the question in tl}o present case."

'I'he ghief Jtustice (!dig.) passed the fullowiOng order :-
" This is not at present a flluestioll as to the necessity of pay­

ing a fee.; but it1S a question whether <1, yertaiu foe should be
refunded on discovering tlt~tt it has been paid Ul1(ler a mistake.
It involves a· point of so much importance all the construction

or c}".?.,es 11 and 12 rtf schedule 1. of the Cour t Fees Ad, that
I think a eornmunioation S110Uld be made to the Government, and
the. papers submitted to the Advocate-General, in order that it

may ~e considered and argued, jf thought necessary, by counsel,

whether duty is not chargeablc on property held in trust or
bcnami on the death of the pel'son holding" such property wh ero
probate or a certificate becomes m,fcssary to perfect the transfer
of such property. Tho exception' in 53 Gee. 111., c. 18,1, is

not found -in tho Ludiau Act."
. 'I'he 8l\g!~estiollS in the ardor \?ere acted on, and the case': were

then:upo;i'SLll down to LIl': hULhl and arguu.L
11
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Mr. Marindin for the petitioner in the first esse.

(VOL. VH.

IN THE
GOODs OF

.H.B. BEREI­
FORD.

IN THE
GOOll~ OF

:1'. H. MAll­
<DOCll:.

The Administrator-General in person in the second case•

Mr. Marindin.-·Cfd.use 11 of the schedule to Act VIr of
1'870does not apply to any cases except where <'Ithe Party, in re­
spect of whose property duty is to be paid, has a beneficial inter­
est in the property, It <ives not apply to trust property. The
corresponding Act in England, 55 Geo. III., c. 184, makGs by
section 38 a special exemption of trust property from payment of.
duty. It has been held here, by Couch, C. J., in In the goods of
Georqe (1), that such property is not liable to duty. [NOR­
MAN, J.-In that case ohere was a mere power; the property
had already vested.] There. Couch, C.J., reads the word If pro­
perty" as meaning property of the deceased, Is this property
of the deceased? It is submitted it is not, within the meaning of
clause 11. 'I'he enjoyment of this property is in no wayatTected
by the death of the testator. T11ere is considerable hardship in
making duty payable on property merely on the death of the trus­
tee. The beneficial ownership was not in him; he could not
deal with the property except for l·he purposes of the trust. Jot;
is not therefore property of his within the meanin'g of th~ Court
"Fees Act. The der-isionof Couch, O.l,., in In the goods of
George (1), governs this case: the only difference is fJ1at there
the property VIas not vested in the deceased , the probate'-was
required before the powof could be acted on,

The Administratm"-Gclzeral apPE.'a.red in person, and contended
a 0

that the word" property" in clause 11 of the schedule to the
COUl't Fees Act, should be taken in connection with The I~dian
Suocession Act X of 1865, and The Administrator-General's
Act XXIV of 1867, and Act(' XXVu.· of H~60. See sections
280-283 of Act X of 1865.Ullder section 283, this property
would not be liable for t"le debts of Maddock; "assets" would
not include such 'property. 'I'llu three Acts make one system.

(I) 6 B. L. R. App., ISS.
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Mr' Wil~il~s6n -(the Advocate-General with him) appeared for~__
tt..eGoverament, IN THE

GOODS OF

N J Y .. h d . 11 f h H· B. BERES.
ORMAN, .- our contention IS t at, un or section 0 t 0 FORD.

schedule to the Court Fees Act, the word." nroperty"includ~5
II IN TId:E

trust property. GOODS OF
T. H, ~IA.p4

DOCK,

Mr. WilkinsDn.-Yes;

NORMAN, J.-The 11th clause of schedule 1. of the
COU\·t Fees Act of 1870 provides for the fee which is to be
payable au the probate of a will or letters of administration, with

.)

or without the will annexed. The 12th clause provides for the fee
payable upon a certificate g~'anted under Act XXVII of 1860
(for facilitating the collections of c:..ebts on successions for the
security of parties paying debts to the representatives of de­
ceased) persons,', 'I'he fee is thereby fixed at 2 per cent. all

the amount or value of the property in respect of which the
probate, (;1' letters, or certificates shall be granted, if such amount
exceeds the sum of Rs. 1,000, 'I'he Court Fees Act contains
no such'exceptiou of trust properties as is to be found in the
eith section afthe Engli..sh Sl-Q,mp Act, 55 peo. IlL, c. 184. I
am of o.pinion that the term ((property" as mentioned in those
clauses, includes not on~y property to whicb the deceased was
beneficially entit~M during his life-time, ,but also all property
whieh stood in his name a; trustee, or of which heswas possessed
benami for othe-rs.

'1"l.vllltPguage of tlle clause, so far as it relates to the amount
payable upon property in respect of which probate is to be
g.nted, appears clear; but the rseaning becomes still more clear
whem the note at the foot of those clauses is looked to, which
is as follows :_CC The person to whom any such certificate is
granted, or his representative, shall after the expiration of twelve
months from the date of such cortificate, and thereafter when-.,
eyer the ·pourt granting such certificate, requires him so to do,
~le a statement on oath of all moneys recovered or realized by
him undez such certificate. If the moneys so recovered or
realized "e~leed the amount of debts or other property as sworn
io ~y the person to whom the certificate" is granted, the Coartl
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l!ln may cancel the same, anq"oruel' such person ,to .take ont a fresh
~-;- certicate a~d par th~ fee prescribed by this scheJu},e for such

GOODS OI<' "
H. B. BEREe,o excess.

F~D, Now, on reading that note, it appr,ars that, in order to avoid ~ny

IN THE I mistake, the Act, expressly says that if the amount recovered
GOODS'OF. • d 1 (, f d bt .

T, H. MAD- 'Or realized under the certificate excee s the assount 0 .e s 01

• DOCK. other property as sworn to, 'a fee is to be payable for the excess.
The fee, tberefore, on the certificate is payable on the total
amount of tho money recovered or realized, without any "refel­
once whatever to the amount of the beneficial interest to be dis­
posed of by the person obtaining- the certificate. If the money
realized, or, in other words, the debts collected. under thecerti­
ficate amounted to Rs., 20,000, ana the liabilities of the testator
were Rs, 19,000, the fee would be payable by the person obtain­
ing the certificate upon the entire amount collected, and not

upon the surplus assets available to or dist'ributable by ~im. It
is clear, therefore, that the value of the property alluded to in tho
lIth and 12th clauses does UClt mean the beneficial interest of
the testator in such property. For these reasons I am of opi­
nion that the full ad valorem duty is payablo in the case both of
Mr. Beresford and Sir Herbort 1I~addo9k.

'I'he decision 01' Chief J ustico Sir 'Richard Oouch in In the
Goods of George (1) appears to mo notf·to be in any way touched,
by anything which v,~e have said to-day. Thl3fprobate,thol'e was
granted in rqspect of a will made in &xeclltion of a naked puwer
of appointment amongst ·tJarticnlar persons, which was not, either
in the hands of the testator or of tho exer-utor, pl'op~rtJ""f)£"'any

description. '
MACPHERSON, J'.-I am entirely of the same opinion, 'md

think that there is nothing whatever in the Court Fees .l.ctto
show that there was any intention to exempt trust property from
the operation of schedule 1., clause 11. Trust property was ex­
pressly exempted by the En~lish Starirp Act j and jf the Legill­
Iature had intended that it should not be chargeable'lin *is
country, there would, deubtless, have been an express exemption
to toot effect in the Court FEit3s Act. 'l'here is 1:0 such ex­
emption, and tbJ language used cle~rly includes trust' property.

'(1) 6 B. L. R., .App., 138.


