VOL. VIL.] HIGH COURT.

Before Mr. Justice Phear.
DWARKANATH MITTER v. S.M. SARAT RUMARI DASL

Registration—Inadmissibility of Unreglistered Documont in Foidence —
Act XX of 186(# s, 49.

Thoedafendant deposited certain title-deels with tho plaintiff a3 security for
money due on a bond exccuted by the defsndant in favor [of the pa'ntiff-
fhe doeds were sent with the following letter from the defendant to thy
Plaintiff’s attonpeys :—“I have the pleasure of handing to yon the title-deed of
a house, 56, Lower Circular Road, as a collateral scenrity for the Rs. 20, 000
which falls due this day. Please acdcopt them fram my manager”” In a suit
for an account of what was due to the plajntiff on the sccurity of the deeds:
held, that the letter needed registration, as being a document which created
an interest in land, and phercfore being unregisiered was inadmissible in evis
dence.

Tais was a suit brought, among other things, for an account
of what was due to the plaintiff as principal, interest, and costs
on the security of certain title-deeds which had been deposited
with him by the defendant. The defendant was the widow of
Kali Prasanna,Sing, who had Been one of thé«defendants in the
suit, It was stated in the plajnt that Kali Prasanna Sing was
indebted to the plaintiff in the sum of Rs. 12,400, under a spe-
cially registered bond, dated 30th January 1£66, which bond was
conditioned for the payment of Rs. 23,000 on 18th February
1866, and the residue by subsequent instalments ; that the bond
contained~an agreement tiaat, in case of defaultin the payment
of any or either of the *instalments or 4uy part thercof at tho
tim® stipulated, the plaintiff shodld be entitled to recover tho
whold®of the principal sum and interest at 24 per cent. ; that the
defendant was unable to pay the instalment of Rs. 20,000
which fell due on February 13th. 1866 ; and thereupon the
plaintiff called on himsto give sedurity for the payment of the
bond ;thak, on 13th February 1866, Kgli Prasanna Sing deli-
vered to the plaintiff’s manager, Khettranath Chatterjee, on
behalf of,@'i,hd for the benefifs of the plaintiff, the title-deeds of
a house, 56, Lower Circular Road, belonging to the defendant,
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with the following letter from the defendantito. th¢' plaintiff’s

attorneys :—
¢13th February 1866

Re Bond of D. N. Mitter.
Messrs, Berntrs, SANDERSON, AND Urron.

Dear Sirg, —I have the pleasvre of handing to you the title-deeds of

. s et A
a house, 56, Lower Circular Road, as a collateral security for the
Rs. 20,000 (twenty thousand rupees) which falls duc this day. Please

accept them from my manager, and kindly enlighten me for ity safe
destination.
Yours faithfully,
Karr Prasanva Sing,”

The deeds and letter were delivered by Khettranath Chat-
terjee to the plaintiff’s attorneys,with whom they were at the
time of suit.

The Advocate General and Mr, Marindin for the plaintif,
Mr. Evans and Mr. Macrac for the defndant.

The plaintiff at the hearing produced the letter of 13th
February 1866, but an objection was taken that the documegt
was unregistered.

The Advocate Generl coutonded thab it was not an instru-
ment which needed Tegistration. It did not consMtute the
agreement to ‘doposit; it merely stated the purpose for which
the deeds wero deposited.

Mr.Bvans, contra—Che letier comps within section 49 of
Act XX of 1866 as a document creating an interest in laad,
The letter authorizes the plaintiff to receive the deeds as a
collateral security. If there had been no letter, there would
have been nothing to show why the decds were sent. Hither
it creates an intevest in land, >r it does ,vot: if it does not, the
plamhﬁ cannot recover in this suit, as he is suing on it; if it
does, it needs registration.

The Advocal: General in reply —The equitable mortgage
was complete on: the deposit of the title-deeds, 'whe lotter is
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Prrar, J,—If seems to me that Mr. Evans’ contention must
prevail. I cannot separate this letter from the transaction of tHe
deposit of the title-deeds. It explpins why the deeds arc de-
posited), and states that the deposit’is made as a collateral
security for Rs. 20,000. This is not a casc in which tho charge
on land is implied from the deposit of the deeds themsclves,
neither is it a case whero the charge or the equitable mortgage
is made expressly by parol. But it is, as I understand tho
plaint itself, a case where the basis of the plaintiff’s claim is a
written document signed by the owner of tho property, and it
appears to me that the document, and nothing else, creates the
charge, Itis “therefore such a document as ought to be regis-
tered under the terms of the Registration Act, and cannot be
admitted in evidence unless it is’registered.

St dismessed.

Attorneys for the plaintiff : Messrs. Berners & Co.
Attorneys fer the defendant : Messrs. Catmithers and Dignam.

Before M®. Justice Norman, ,Officiating Chicf "Justice. and Mr. Justice

Macpherson.
Iy mr Goons or H. B. BERESTORD il 28,
AND Tttt

Ix e coops or T. JI. MADDOCK.
Comt Fees Act (VIT of 1870, Sch. I, ¢ls. 11 and 12—Trust Property.

The term ““ property” in clauses 11 and 12 of schedule T of the Conrt L4 LS;LE T{]S(i&i
Fees Act includes not only property to which the deceased was heneficially = 7
entitled during his life-time, but also all property which stood in his name
as trustec, or of which he was posses.@{:d benamit for others.

I 8 goods’ of George h distinguished.

"TrEse YWero two cases which had bdn referred to the Chief
Justice, urder section 5 of the? Court Fees Act, by the Taxing
Officer 0¥ the Court. The fe'st case was stated®as follows :—

{1) 6 B. k. B, App., 135,
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“On September 22nd, €870, Mr. Samuei Cochrane (the
manager of the Agra Baunk), under a power from thetexecutors
in England of the will of Henry Brown Beresford, dececsed,
applied for and obtained from this Court letters of adwinistra-

. tibn (with a copy of the will annexed) of the property and cte-

dits of the deceased. The pegition for letters of administration
contains the following stagements:—‘That there are nssets
belonging to the estate of che deceased within the jurisdiction of
this Honorable Court to be administered ; and that the aniount
of such assets likely to come to your petitioner’s hands will
not exceeded the sum of Rs. 24,000.

“The ad valorem fee prescribed by the Court Fees Act, 1870,
schedule I, clause 11, was, npon the facts stated in the petition,
properly charged on thesum,of Rs, 24,000, and was paid with-
out any claim being made to exemption.

“ Mr. Cochrane now applies that the fee so paid by him pay be
refundcd, on the ground that the property in respect of which
the fee was paid, belongs, not (asstated in thepetition for letters
of administration) to the estate of the deceased, but to a marriage
sottlement of which the deceased was the last of three Lrustees,
The question to be considered is whether the ad ‘valorem fee wex
payable in respect of property belonging (as it now appears) to
a trust. This question may be determiied under section 5 of
the Court Fees Act, bnt there is no provision’in the Act under
which an ordgr can be made by the High Court, or by any

Judge or officer of the Court, for the refund of the ad valorem
fee after it has been paid.”

The Taxing Officer in qnaking the rcference referred to the
case of In the goods of George (B).

The second case was stated as follows :—

« Andrew Ross Bell died in 1841, having firstmade his will, and
thereby appoiuted Thomas Her ";elt Maddock (afterwards Sir Tho-
mas Herbert Maddock) one of! 'she execufors. On 28th January
1842, Thowmas Herbert Maddock alone proved the will in the late
Supreme Court, and obtained p-obate. Thomas Herbert Mad-
dock-has since died in lingland, lea/ing no property oo hisown

(1) 6 B. L. R. App,. 138,
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in this couhtry, but leaving government securities for Rs. 21,600 1871
standing n his name, but belonging to the»estate of Andrew Intux
Rosy Bell. The Adminstrator-General has obtained from this G;}onlszgzs‘
Court lgpters of administration (with a copy of the will annexed) R

of the unadmlmstered property and crecitss of Andrew Rols  Ivree
Bell, and has also obtained letbers of administration of the pro- T?(}zl_)iff,,_
perty and credits of Thomas Hmberb Maddock ; the lattor for — vock,
the sole purpose of effecting the tramster of thc' government

secunities for Rs. 21,600 to himself as administrator of the

estate of Andrew Ross Bell, and thee former for the purpose of
administering the governmeunt securities after such transfer.

The goveriment securities admittedly Lelong to the estate of

Andrew Ross Bell, and it is ohly becaunsefhey stand in tho name
of Thomas Herbert Maddock that ip has heen necessary to ob-
tain letters of administration to his estate. The question refer-
red for the determination of the Chief Justice 18, whether, under
the Co':n't Fees Act, 1870, schedule 1., clanse 11, the ad valorem
stamp feeis payable in respect cf cach of the lotiers of admi-
-qistration obtained by the Administrator-General.  The decision
of the qyestion in In the gqoods of 1. B. Bcrcsfm‘d will probably
ggvern the question in the prescub case.

The Chief Justice (0fi5.) passed the followhg order i—

“ Thisis not at preseut a guestion as to the necessity of pay-
ing a fee; but it 3 a quostion whether a gertain fee should be
refunded on discovering tlfat it has been paid under a mistake.
Tt involves a point of so much importance on the coustruction
of clevses 11 and 12 of schedule I of the Court Fees Act, that
T think a communication should he made to the Government, and
the papers submitted to the Advocate-General, in order that it
may o considered and argued, if thought necessary, by counsel,
whether duty is not chargeable on property held in trustor
benami on the death of the person holding such property whero
probate or a certificate bgcomes ncpessary to perfect the transfer
of such property. The exception in 55 Geo. LI, ¢ 184, is
not foundin the Indian Act.”

“The sugeestions in the order vere acted on, and the cased were
thereupow sot down to bo heabd and argued.
11
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Mr. Marindin for the petitioner in the first case.
The Administrator-Generalin person in the second case.

Mr. Marindin~Clause 11 of the schedule to Act VII of
1870 does not apply to any cases except where %the | party, in re-
spect of whose property duty is to be paid, has a beneficial inter-
est in the property. It does not apply to trust property. The
corresponding Act in England, 55 Geo. III., c. 184, makes by
section 38 a special exemption of trust property from payment of
duty. 1t has been held here, by Couch, C. J., in In the goods of
George (1), that such property is not liable to dity. [Noz-
MAN, J,~In that case there was a mere power; the property
had alveady vested.] Thera Couch, C.J., reads the word * pro-
perty”’ as meaning property of the deceased. Is this property
of the deceased ? Itis submitted it is not, within the meamng of
clauge 11. The enjoyment of this property is in no way affected
by the death of the testator. Tiere is considerable hardship in
making duty payable on property merely on the death of the trus-
teo. The beneficial ownership was not in him; he ceuld not
deal with the pxoperty except for the purposes of the trust, X
is not therefore property of his w1t;hm the meaning of the Court

Fees Act. 'The decisionof Couck, C.0., in In the goods of
George (1), governs this case : the only difference is that there
the property vras not vested in the deceased ; the probate was
required before the powet' could be acted on.

The Administrator-General appeared in person, and contended
that the word ‘* property’” in clause 11 of the schedule to the
Court Fees Act, should be taken in connection with The Indian
Succession Act X of 1865, and The Administrator-General’s
Act XX1V of 1867, and Acty XXVII of 1860. See sections
980—283 of Act X of 1865. TUnder section 283, this property
would not be liable for the debts of Maddock ; “assess’’ would
pot ixclude such property. Tho three Acts make one system.

136 B. L. R. App., 188.
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Mr Wildinsen »(the Advocate-Geneyal with him) appeaved for
the Goverament.

Noruan, J.—Your contention is thab, under section 11 of the
schedule to the Court Fees Act, the words property” includes
trust property. -

Mr., Wilkingson,~Yes:;

Ndrman, J—The 11th clause of schedule I. of the
Court Fees Act of 1870 provides for the fee which is to be
payable on the probate of a will or letters of administration, with
or without the will annexed. The 12th clause provides for the fee
payable upon a certificate gmnted unddr Act XXVII of 1860
(for facilitating the collections of debts on successions for the
security of parties paying debts to the representatives of de-
ceased, persons). The fee is thereby fixed at 2 per cent. on
the amount or value of the property in respect of which the
probate, crletters, or certificates shall be granted, if such amount
exceeds the sum of Rs. 1,000, The Court Fees Act contains
no such®xception of trust properties as is to be found in the
€8th section of the English Stamp Act, 55 Geo. II1,, c. 184. I
am of opinion that the term ‘ property”’ as mentioned in those
clauses, includes not ondy property to which the deceased was
beneficially entitiad durmg his life-time, sbut also all property
whith stood in his name as trustee, or of which heswas possessed
benami for others.

The-lapguage of the clause, so far as it relates to the amount
payable upoun property in respect of which probate is to be
gmnted, appears clear ; but the reeaning becomes still more clear
when the note at the foot of those clauses is looked to, which
is as follows:— The person to whom any such certificate is
granted, or his representative, shall after the expiration of twelve
months from the date of such certificate, and thereafter when-
ever the- ‘Court granting such certificate, requires him so to do,
file a statement on oath of all moneys recovered or realized by
him undes such certificate.  If the moneys so recovered or
realized ’exgeed the amount of debts or other property as sworn
to By the person to whom the certificate’is granted, the Coart
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may caucel the same, _andyorder such person o take out a fresh
cmtlcate and pay the fee prescribed by this scheduje for such

H. B. BERES~ excess.’
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Now, on reading that note, it appears that, in order to avoid any

“ mistake, the Act, expressly says that if the amount recovered

«or realized under the certificate exceeds the arbunt of debts or
other property as sworn to,a fee is to be payable for the excess.
The fee, tlrerefore, on the certificate is payable on the total
amount of the money recovered or realized, without any wrefer=
ence whatever to the amount of the beneficial interest to be dis-
posed of by the person obtaining the certificate. If the monesf
realized, or, in other words, the debts collected, under the certi-
ficate amounted to Rs, 20,000, and the liabilities of the testator
were Rs. 19,000, the fee wopld be payable by the person obtain-
ing the certificate upon the entire amount collected, and not
upon the surplus assets available to or distributable by lglm It
is clear, therefore, that the value of the property alluded to in tho
11th and 12th clauses does not mean the beneficial interest of
the testator in such property. IFor these reasons I am of opi-
nion that the full ad valorem duty is payablo in the cags both of
Mr. Beresford and Sir Herbert Maddock

The decision of Chief Justice Sir Richard Couch i in In the

Goods of George (1) appears to me notefo be in any way touched

by a,nythmg which we have said to- day The probate, there was
granted inrespect of a will made in éxecution of a naked power
of appointment amongst particular persons, which was not, either
in the hands of the testator or of tho exerutor, property-sf-any
description.

MacprErsoN, J.—I am enpirely of the same opinion, nnd
think that there is nothing whatever in the Court Fees Act to
show that there was any intention to exempt trust property from
the operation of schedule I., clause 11. Trust property was ex-
pressly exempted by the English Statip Act; and if the Legis-
lature had intended that it should not be chargeable"in this
country, there would, dehbtless, have been an express exemption
to that effect in the Court Fées Act. There is xo such ex-
emption, and ths language used clearly includes trust propevty.

(1) 6 B.L, B., App., I35,



