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between Mhalit and sharik.

HIGH COURT..

The vord gharik dogs notoccur in

%he origipal Arabic of the Hedaya: but khalit is used to signify

oth a partner in the substance and
He referred to Mahadeo Sing v.

a piht of way or of water.

the owner of easements, as

Mussaimut Ziatannissa (1), and to Swed Wajrd Ali Khan v

(1) Before Mo, J;&tice Kemp and Mr,
Justice Glover.

MAHADEO SING (Pramstier) o.
MUSST. ZIATANNISSA AND OTHERS
(bm"r:snm‘r&)*

The 25¢h February 1869.

Baboo Ramesh Chandra Mitter for the
appeliant.

Mr. R. E. Twidale and Munshi
Mahomed Yusaff for the respondents.

The facts are fully Btated in the
judgmeént of the Court which was deli-
vered by.

GLOVER, J—This was a suit by the
plaintiff to enforce the right of pre-
emption gver a three-anna share in
Manza. Tikhowli, on the ground that
the plaintiff pogsessed thed right “of
Shafe as being a part-owner of the
thing sold, and likewise on tle grofind
of vicinage. Thd fAaintiff is admit-
tedly the proprietor of ond anna
divided share in the estate. It ap-

ears that there was a batwara of
the "Tour gnnas under “which three
annns were measured off as belong-
in{% to the defendant, the vendor, and
one annaas belonging to the plaintiff.
The st Court decreed the suit in
favour of the plaintiff, holding that he
was entitled as a co-parcener in the
estate to the right he sought; but
the Judgeon appeal held that, as the
plaintiff by his own showing claimed
asthe owner of a separated share of
one anna in the estate, he was no long-

er & co-parcener, and therefore not
entitled a8 a “Shafee Ehalit” to ‘the
right of pro-emption in {the remaining
threed annas; he decided the case
therefore without taking into con-
side,ratiou the objection raised in the
firat Court as to whether there had
or had not been any real sale of ths
property.

It is ‘contended before us by the
plepder for the special appellant that
the plaintif was not only the owner
of this one anna divided share in the
estato, but was likewise joint owuer
with tho defeudant of somo four bigas
six katas thirteen and a half dhurs of
land which had been, at the time of the
batwara, set apart for the joint use
and employment of both the proprie~
tors, and it was contended that, on
this state of>fycts, the plaintiff would
be entitled to the position of a “ shafee
khalit,” inasrguch as he was a part-
ner, if not ,in the land itself, in the
appendages of that.laud, and there-
fore, ynder the Mahomedan law, en-
titled to pre-emption over a three
annas share of the property. This
objectign, we say, was taken by the
special’ appellant’s pleader before uss
but it i8 not to be found in the
grounds of special appeal, which pro-
ceed simply on the fact that the plain-
tiff was a shafee khalif, inasmuch ag
his ownership in & one anna share of
the ostate gave him that position, nor
do we_find that this objection was
ever taken in the lower Courts at any
stage of the proceedings from’ first to

* Special Agpeal, No. 2547 of 1868, from a decrea of the Judge of Tirhoot,

dated the 4th
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une 1868, reversing u decyee of the Moonsif of that district, dated.
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1871 Lala Hanuman Prasad ), ' Tt does not mafter whether the
Laca Prac term khalit or sharik is used so long as the plaintif's meau®
D;“‘ ing is clear, and <an be gatheved from the plaint or his written
SugizaBaxn etatement.
Hosseln, . . .
There can be no doubt that notwithstanding the batwara

there are portions of the estatoc which the parties still hold, and

derive profits from in commot..
N (A}
v. Ramtahal Mieser (2).

He rvcferved to Mahatab Sing

Hence, under the Mahomedan law, a

eo-proprietor has a right to come forward auvd claim pre-emption
before an uttor stranger with whom he does not wish tobe a

co-proprietor.

A1xstig, J.—This is & suit founded on right of pre-emption.
The plaintiff claims as “shafee-khalit,” and has obtained a decrec

in the lower Appellate Court.

The first ground of appeal taken by the defendants, special
appellants, is that, whereas the plaintiff claims as “Lhalit” or pre-

Iasgt. TInthe first Court, as well as
hefore the Judge, the only grounds of
the plaintiff’s suit were, first, thathe
was a partner in the property to be sold,
inasmuch as he was a aHare-holder of
the entire patti, and, second, that if
he was not a share.-holler, he was
at leagd a neighbour. It .vas never
contended at any state of the case
that there was any land left (ijmali
between the
the strength of

two proprietors, on

which either one

of them could claim, i’ necess¢ry, thoe

rights of & partner in the appendages
of the land. Nodoubt, it has been
shown to us, by the special appellant’s
pleader, that evidencs as to the lands
set aside for the joint enjoyment of
both proprietors is to be found in the
bhatwara papers on which it is stateu
that the plaintiff based his sv't; but
when the sole cause of the plaintiff’s
action, as detailed by him, was that
he claimed priorityQ of purchase in

)y # 8B L. R, A, O, 130,

these lands as share-holder of one
anna in the estate, and made no men.-
of any right that he
supposed himself to have had on the,
fdet that% portion of the land was
teft ijmali, we do not think that,
at this dieventh hour, and after the
cnse has heen dcecided upen entirely

tion whatever

different grounds in both the Mwer
Courts, and especially considering tho
nature of the case, we should be justj-
fied in allowing that ohjertion'ﬂto be
taken now.

As the case was put before ‘he
Judge, that is, to say simply ou the
ground that the plaintiff was the own.
or of a divided one anna ‘share, we
thick that the Judge was quite right
in holdiﬁg that that possession gave
him no claim to the “right of pre-
emption over the remaiuing three
annas.

The speciol appeal is terefore dis-
misged with costs.

(2) 6 B I, R. %
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emptor n the speond degree, it was not open fo'the Judge to 1874
fMd thathe was « sharik” or pre-emptor in the first degree, Lara Prag
—. . . . . - Durr
This objection is founded on the opening words of Chapter v.

. . - . SneikuBanot
I, on Pre-emption, in Baillie’s Digest of Mahomedan Law, pagd  Hossmix.

476. <A ‘SRaril?  (or partner in the sabstanco of a thing)
is preferred to ‘a Lhalif’ (or partner in its rights, as of water
orway).””  Bub it has been bl'ought‘ tosour notice by the respond-
ept’s Pleaders that in the original Avabic version of the Hedaya
the word “khalit” is unsed in both places, and “sharik” doves
hot appear at all ; and from my personal experience, I incline
to think that in the Babar disteicts “Lhalit” s habitually used
to represent a pre-cmptor of she first degree.

It certainly was so in Tirhoot, au tho case of Muhadeo Sing
v. Mussamat Zaitennissa (1), and ina Sarun case (this appeal
also comes from thisdistrict) to be found in Syed Wajid Al;
Khan ¥. Lale Hanuman Prasad (2). v

And as it appears that tho term “ bhalif” is used in the
Hedaya to designate the person whom Baillie calls a ¢ sharik,”
it cannot be said that it is improperly used in a plaint, as a desig-
mation of a partner in the substance. No doubt, it requires
some addition %o make clear what the foundation of the plaintiff's
alleged title is, but this may,be either shown by express words,
or it may be irfesred from the written statement. In this suit
it saoms clear that the pldintiff was claiming as partner in the
substance.

Thus therefore quite unuecessary to follow the appellant’s
pleader into a discussion of whetder a pye-emptor by partnership
in the appendages (one of the sacond degree) can enforce his
claim in respect of anything but small parcels of land.

The respondent has attempted to set up an alternative caso
for the plaintiff that he is  khalit,” either in rvespoct of the
substance or of the appsndages.

JIn the first place I think a plaiut that is ambiguous is bad in
form. I do not mean to say that the plaintiff might not have
claimed urder two several rights ; but if he intended to do’so, he
should have stated the fact #ustinctly, that tho adversary might

( Anle, p, 45, (2)4 B.L.R.,A% C,139.
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1871 have due notice, and the €ourt be enabled tv raise'the proper
vﬁﬁm igsues ; and in the second, I think that in this case the ambiguity
2 really is non-existent, and is only an ingenious suggestion of the
S";;i:g:.?m respondent’s pleader. From the judgment of the first Conart, it is
quite clear that what'the Court and the parties understood to be

in issue, was simply the right by partnership in" the substance,

and that no claim by pa,rtners;hip in the appendages was advanced

under cover of the ambiguous expression “khalit.”

If it were possible at this stage to admit a claim as pre-eniptor
by right of way, it would be very simply disposed of by point-
ing out that public thoroughfares give no right of pre-emption,
and that village roads are in the nature of thoroughfares.

It remains to enquire whether the Judge was right in holding
the plaintiff to be a partner in the substance, The village was re-
gularly partitioned by the'Revenue authorities. The plaintifi’s
interest is one of the separated lots, and the defendauts’ in
another : but it is urged that some 11 bigas were left undivided-
The greater portion consisted of the aforesaid roads, and of land
of mafidars and others over which the owners of the village
exercised no rights of proprietorship ; but the Judge finds that
certain small portiops, recorded ine Nos.(248, 251, and 314 of the
batwara khasra, wero left the joint property of the owners of
the village, and on she existence of thest lands, he founds a title
for the plaintiff by right of partnership in thé substauee. The
Judge states chat these lands are described in the partition
proceedings as worthless and therefore not susceptible of beine
divided, but that one small plot of 6 katas, which was described
as a hole, is now a fishery yielding ren$, and that on another,
which was then a road, a ryot has since erected a house.

It is on this joint ownership that the respondent relies ; the
decision in Mahatab Sing v. Bwmtohal Misser (1) is brought
forward in support. In that case the reservation of the j alkar
and namak sar as common property afior the division, of the
land was held to be suﬂicxeut foundation for the c]'nm of the
pre-emptor. I wish to offer no opinion on this point, this case is
clearly distinguishable. In that case the parties by ciusent and

(1)6 B.L. R, 43.
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deliberatel} reserved a joint interests(if the subjecf-matter was 187t
capable 0% partition). In this case it is stated by the judge of Lats Prac
the *irst Court that they divided jalkar, namak sar, kayari, bure

v,
&e., ,—im short, everything which was worth dividing,—and only SH&IK"BA\N
OSSEIN

remained ]omtly interested in what was either * utterly worthless,
or (more probaBly) was treated as public property in the sam’e
way as the roads.

In short, the partition was as if two persons dividing a house
and its curtilage carefully marked off each room and foot of
ground, but forgot or neglected to sib-divide a worn and useless
brick that had fallen from one of the walls, and was lying in a
rubbish heap in some corner. Qut of this brick, can we build a
joint ownership of a portion of the thingssold, when one of the
two sells his separated shave to a stramger ! Yet this is just what
the plaintiff seeks to do in this case. It is said that the undivided
properfy is now of some value.  Bub it is manifest that the
intention was to make a complete separation, and that the incom-
pleteness, if such it can be called, was, at the utmost, the result
of mere accident (as I have said above, [ think it extremely
probablesthat this land was treated as subject to the rights of
whe public at large, and pot pyvate property of the landlords) ;
and I gannot conceive that the respondent can maintain that
the oversight is to over-side #he express inteption of the parties.

Mr, Tyidalé ®r the respondent has suoted the instances
mentioned in page 478 of Baillie’s Mahomedan Law ; but in my
opinion those cases in no way support flis contention, but rather
go againg it. In the first instance, when two persons holding
land in common divide,it, but ¢eave gn existing wall and the
land on which it stands undivided as their common boundary,
they deliberately and inteutionally maintain a community of
interest for their mutual advantage ; the wall is an integral part
of the property of each at the time of partition, and cousequent-
ly the right of pre-erption by partnership is leld to attach.
In the second case, no community of interest is maintained ;
a new common interest is created, but does not extend further
than the ixtention of the parties at the time of creating it,—i. ¢
beyond the wall. The pretious intention to aivide completely
is wgt aflected though the new wall becdmes a source of com-
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mon profit.  So in this cage, the common profit which may
have arisen since the separation, which was intended to be
complete at the time it was made, cannot operate “to defeat
the original intention.

I would therefore reverse the decision of the lower Appei-
ate Court, and dismiss the sunit with costs in all.Courts.

Locu, J.—I concur in maling an order, reversing the judg-
ment of the lower Appellate Comb as proposed by my colleague.
‘The cases which rule that a partner in the substance is en -
tled to exercise the right of pre-emption, presnme that the
party so claiming is o partner in the whole property,. and those
rulings are not applicable to a case like the present, where the
criginal estate has been partitioned under the batwara law,
and these separate estates formed out of the one original estate.
The utmost that can be conceded to the plaintiff isa right of

- pre-emption to so much of the land as remains in the joint

possession of him and the vendor, but nothing heyond it. The
appeal is decrced with costs in this and the lower Appellato
Court, and the decree of the first Court, dismissing the suit with
costs, 1s restoved.

.'1[)[10(157 wllvwed,
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[ORIGINAL CLVIL ]

DBefore Mr. Justive Phear,

AGA MAHOMER ALY «SHIRAJL v 8. E. JUDAH

Erecution creditor, Right of, against Official Assignec——Insolveiy—Prodecds
of sale in Court.

A obtained a decrec against B.on 15th August 1870, and an orderfor execu-
tion thereot on 8th September. In pursuai.ce of such order, the Sheriff
attached certain property belong™ng to B; andl by order of Court of 14th
September, the Sheriff was directed to sell the property so attached, and tho
sale was fised for 1st December.On 30th November,B. filed his petition inthe
Insolvent Court,and the usual vesting order was made. On fi. st December
the property was sold by the Sheriff unde - the order of 4th Scpeember, and



