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vegards th® prisener now before us, it, is unnecessary for us to
determine that point. The sanction given bythe Sessions Judge,
afteq the case had been committed, and the prisoner pleaded
to the sharge, and the trial had actually commenced, is clearly
not a sanction contemplated by the law.

Such being the case, we think that the procecdings takén
against the prisoner befote us must,be quashed, and the prisoner
discharged.

Conviction quashed.
APPELLATE CIVIL

Before M. Justice Norman, Officiating Chief Justice, Mr. Justicc Macpherson,
and Mr. Justice Mitter.

BHAGIRATH ADHIKARI (Praintirr) v. TARINI CHANDRA PAK.
RASI (DerexpaNT).*

Cause of Action—Limitation—Surety.

The plaintiff exceuted a bond jointly with a servant of the defendant’s
on 10th July 1861. The pgocecedmwere expended fqr the defendant. Only
30th Aungust 186} the croditor obtained a decroe upon the bond for principal
and interest, which the plairgiff satisficd by two payments made on 4th July
1866 and 380th .Jupe 1868 respectively. He brought a suit against the
defendant ¥or the amount on 23nd June 1869, H’eld, that the plaintiff conld
maintein his suit against the defendant for the amount paid by him, and that
the suit was nos barred by the law of Limitatiod,

Ix this case the plaintiff alleged that one Kali Chandra
Bluttacharji, a general manager in *chalf of tho defendant,
had been deputed by the latter to purchase certain articles
which were required for the marriage of the defendant’s daugh-
ter; that the funds ab his disposal not being sufficient for the
purpose, he asked the plaintiff to lend him his credit in raising
a loan to meet this deficiency. The plaintiff, in consideration

* Appeal Np. 6 of 1871, under sectiof 15 of the Letters Fatent, against the
decree of Mg, Justive Loch, dated ti mw23rd July 1870, in Special Appeal No. 817 of

1870, decided by Mr. Justise Loch “and Mr. Justice E. Jackson.
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of his being on all occasions employed by the .defendant as his
pleader, joined Kali Chandra in borrowing a sum of, Rs. 200
from onme Tarachand Mitter, on a bond dated 27th Asar 1268
(10t July 1861).

The plaintiff also staied that he saw that the requisite articles
wére purchased with the mouev so raised, and dé%}‘)atched to the
defendant.

On the 30th’ August 186%, Tarachand Mitter obtained a decree
on the bond against the plaintiff and Kali Chandra Bhutt:-
charji jointly for Rs. 671-14-5, being principal and interest,
which in exccution were realized frowm the plaintiff alone.

The plaiutiff therefore sued to recover the money realized
from him by Tarachand “Mitter in exccution of tho said decree,
together with an additional'amount for expenses incurred, and
damage sustained by hLim.

The plaint was filed, 22nd June 1869.

The defendant in his written statement urged that the smt was
barred by the law of Limitation ; that the plaint was defective
as not showing the date of the accrual of the cause of action,
and that ho was not liable to the plaintiff, as he had given tlo
latter no permission to borrow mon2y on his account.

Among other issues, the two following were fixet :—

1.— From what'time should the pliintif’s cause of action
be considered to have arisen, and is this suit bl;.rl'l‘cd by the Law
of limitation ¥* and

2,— Whether the amdunt decrced against the plaintiff was
his debt, or whether 1t was a debt due from™the defendant

On the first of these #sues as to the cause of action, the
Court held that it arose on the 30th August 1864, the dateeof
the decree obtained by Tarachand Mitter against the plaintift, on
the ground that the plaintiff could have vo right to sue for the
money unéil he had been compelled to pay it. As to the suit being
barred, the Court held that, as the suit w.s not brought on any
express contract entered mto by the parties, six years was the
period within which a suit conld.be brought.

On the other igsue, the first Court was of opinion thbs, though
on the face of the decrec obtained hy Tarachaund T\Ilttu Kal1
Chandra Bhuttacharji dnd the plaintitt alone were liable, yetb it



VOL. VII.) HIGH COURT.

was open o theplaintiff to prove'that, ,as n matter of fact, the
wmoney which he (plaintiff) had been compelled to pay under the
decmee was a sum which really ought to have been paid by the
defendant, and that as the latter had been cited as a witness by
the p]a,mhff to prove this fact, and had wilfully neglected to 45-
pear to give hid own evidence, the Court, under the provisions
of Act VIII of 1859, 55,5126 and 170, decided this issue agamst
the defendant. The Court accordingdy passed a @ecree in favour
of the plaintiff.

The defendant appealed to the Zilla Judge, who reversed the
decision of the Subordinate Judge, and dismissod the plaintiff’s
suit, on the ground that it was barred by the Law of Limita-
tion. The Judge held thht the plajotiff’s canse of action
accrued from the 27th Asar 1268 {10th July 1861), the date of
the execution of the bond given to Tarachand Mitter. He said :—
“The case, looking’at it from an or;lina.ry common sense poin
of view, is nothing more than a suit to recover money advanced
by the plaintiff for the defendant’s accommodation. The latter
had no privity with Tarachand Mitter, or with the decrce which
he obtagied against the plaintiff, and is, if liable at all, respoasible
only to the plaintiff for the sum which he advanced for the pur-
chase gf the #rticles required by the defendhnt. The plaintiff’s
suit onght, therefore, tophavs been brought within three years of
the 27th, Asar*1968 (10th July 1861).”

T special appeal (betbre Loch and E. Jackson, JJ.) the
plaintift among other grounds urgedethat the Court below was
Wrong in holding that the period of limitation, applying to his
case, was three years. or that it ran fipm tho 27th  Asar 1268
(W0th July 1861).

Baboo Mohini Mokan Roy for appellant.
Baboo Ambika Charan Banerjee for respondent.
Loca: J.—The plaintiff’s statelent is this :—

The defendant, who is a zemindar in the Rajshahye district,
required certain articles for «ffs daughter’s marrsage, and required

his agent, Xali Chandra Bhuttacharji, o procure them. Iali
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Chandra not hfmng any ready cash, borrowed the sumeof Rs. 200

from Tarachand Mjtter, for which Kali Chandra gave a bond

to which also the plamtlff at the the request of Kali Chandra
and as a pleader employed by the zemindar, put his name. "The
kond is dated the 27th, Asar 1268 (LOth July 1861). The articles
required were purchased with the money so borrcwed, and sent
by Kali Chandra to his master.

On the 30th August 1864, the creditor, Tarachand Mitter,
obtained a decree for the amount of the loan, with iuterest
against Kali Chandra and Bkagirath Adhikari, the plaintiff in the
present suit ; and inspiteof theplaintiff’sapplicationto the defend-
ant, for whose benefit the money had been borrowed, ‘the plain-
tiff had to pay the whole amount ¢f the decree, which he did
in two instalments, viz., Rs. 281 on 4th July 1866, and Rs. 390
on 30th June 1868 ; and being unable to obtain the money from
the defendant, notwithstanding his promises to pay, the plaintiff
brings the present action to recover it.

The suit is. bronght on 22nd June 1869, eight years after the
money was borrowed, and made over, in the shape of articles
purchased, to the zemindar, and about five years after the decree
was passed against the plaintiff and Kali Chandra, who died
in 1867, and within ' a year after the liquidation of the sum
decreed.

The Judge in appeal has held that the suit is barred by limit-
abion ; that it ig in fact a suit to recover money advaneed by the
plaintiff for the defendart’s accommodation ; that when the
plaintiff advanced that money he entered info a guasi contract
withthe defendant, that the latter wonld re-pay him ; and that in
the absence of any promise in w:ﬂ;mg from the defendant pro-
mising to pay the debt, the pla,mtlﬁ was out of Court.

Tt appears to me that the Judge is right,as between the defend-
ant and the original money lender, Tarachand Mitter, there is no
privity. The defendant has nothing to do with the money-lender.
The plaintiff is in the position o*a party who has advanczd his
own money to purchase tka articles required by the defendant
and looks to the latter to recoup him ; and if this be the case,
there is an implied contract between' he parties, and the breach
of it took place whep.the defendant refused to pay the amoung
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on the plaintifiis gpplying to him fop it ; and this,occurred ac-
carding ta the plaintiff’s own showing betwean the years 1270
(1863) to Asar 1276 (July 1868), during which period, he says,
he addrgssed several letters to the defendant asking for payment.
Now, the end of 1270, to take the demand,® n» further back cof-
responds with April 1863, and thig suit was not instituted tiMl
June 1869, or more than six years after the first demand, suppos-
ing that to have been made on the Yash day of 1863

Concurring therefore with the view taken by the Judge, I
hink the special appeal should be dismissed with costs,

E. Jacksox, J.—T regret to differ from my learned colleague,
but T am of opinion that, if tHe plaintiff can prove all the facts
alleged by him in his plaint and wrjtten statement, his snit is
not barred by limitation, and that pe has a cause of action
against the defendant. This allegation is that the defendant’s
agent at Tirhoot purchased for the defendant a quantity of
necessary articles for the defendant’s daughter’s marriage ; and
that to enable him to do so, the defendant’s agent horrowed
money fgom a money-lender, and that the plaintiff stood secu-
wity for the re-payment of that money ; that the meney-lender
has sincg, by dberee of Court, recovéred that money from the
plaintiff ; and that the dsfendant has, on repeated applications
made to him by the plaintiff, admitted bjs liability to re-pay
that enoney, and has agreell to repay it. The plaintiff has, I
think on such a state of facts, a caute of action against the
‘defermdant, and his cause of action, in my opinion, arose at the
time when he was forced to pay gp the money whiek had been
borsowed for the defendant. If T am right in this view, it is
admitged that the plaintiff is within time. I think it is clear,
upon the facts stated by the plaintiff, that he was in the posi-
tion of a surety. He lent his name as security to the momey-
lender. It may be that.on trial, the plaintiff will not be able
to make out all the facts he alleged, and it will depend on what
he can prove, and what the defendant can disprove, whether the
plaintiff cam obtain any decree against the defendant. *All X
would deoide now is that, on the facts alleged %y the plaintiff,
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1871 he isnob barred by limitatien, and the Appe]la*e Court shounld go

Bitactrats into the merits of the case.
ADmRAnI

TAB!\lCmv. The judgment of Mr. Justice Loch, as that of the rcenior
DRa PAansy Jﬂdge prevalled

Against it, the plaintiff appealed under sesiion’ 15 of the
Letters Patent.

Baboo Mohini Mohan lﬁ)y, for the appellant, was not called
upon by the Court to argue tho case of the appellant.

Baboo Ambika Charan Banerjee, for the respondent, contended
that the period of limitation applicable to this case was three
years, and that the cause of action, f any, arose on the date of the
execution of the bond to Tarachand Mitter; that there was no
privity between the plaintiff and the defendant ; it did not fall
within the scope of plaintiff’s duty, as pleager for the defendant,
to make purchases for him. He further contended that neither
the decree obtained by Tarachand Mitter, nor the payment
made by the plaintiff in execution of that decree, gave the
latter any cause of action against the defendant.

Norwan, C. J. (after reading the statement of facts as ses
out in the judgment of Mr. Justice Loch continutd) :—Now the
position of the parties on that statement of Mr. Justice Loch,
which is borne out by the statement of Mr. Justice E. Jackson,
and of the two lower Courts, does ‘not show either that' the
plaintiff lent any money to the zemindar, or that he sold the
articles, procured and forwarded by Kali Ghandra, to the zeniin-
dar. Therefore, upon that boad and’ on the transaction as it
took place in 1861, the pla,mtﬁ had no cause of action agajinst
the defendant, either for money lent, or goods sold. I may add,
as confirming this view of the fact, that thereisnot a suggestion
that the. plaintiff was to get any profit by the sale of the goods,
or any interest for the money which he. would have stipulated
for, had he advanced the mowney.

On the 30th August 1864, the creditor, Tarachend Mitter,
obtained a decfee for the amount of the loan witu interest
against Kal Chandra, and the plaintiff appears to’ have made
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repeated apphcah@ns to the defendant, ¢ for whose beneft,”
Mz Justicg Lochsays, ¢ the money had been borrowed” f01
the amount ; but the defendant having failed to pay it, the
plaintiff had to pay the whole amount of the decree, which he
did in two instalments, namely, Rs. 281 ot the 4th July 18(')()'
and Rs. 390 on he 30th June 1868, and he brings this suit
against the defendant for the recovery of the money so paid on
his (defendant’s) account.

The cause of action which the plaintiff appears to have had
en this statement of facts, and on such cvidence as there isin
the record was a cause of action as a surety who had paid
a debt, for which, as between the plaintiff and the defendant,
the defendant alone was liable. Tt is wholly immaterial that,
upon the form of the contract as between the plaintiff and the
lender of the money, the plaintiff appeared to be the principal.
Until the plaintiff paid the money due upon the bond, he had
no right of action against the defendant. The first instalment
was paid by the plaintiff on the 4th July 1866, This action is
hrought within three years from that time, namely, on the 22nd
June, 1869, It appears to me quite plain that the action is not
barred by any pr ovisionsgn the leltatwu Agt X1V of 1859.

That Heing so, I am of oplmon that the decision of Mr,
Justice Loch, and also %he ‘decision of the lower Appellate
Court, must be reversed, and the decree of' the first Court must
bo restored and affirmed. The defendant to pay the plaintiff’s
gosts in all the Courts.

MACIHERSON, _J.———Consifiering that the tramsaction was snch
as b is held to be by Mr. Justice K. Jackson, namely, that
the defendant’s agent, Kali Chandra, borrowed the money,
and the plaintif merely stood security for the re-payment of
the money, I agree with the learned Chief Justice, and concur in
the decrce which he proposes to make,

Mirrer,*.—1 also concur.
Appeal allowed.
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