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regards th~ priiHiIller now before IU, it, is unnecessary for us to _

~termille that point. 'rile sanction given bythe Sessions Judge,
aft~ the case had been committed, and the prisoner pleaded
to the sharge, and the trial had actually commenced, is clearly
not a sanchion contemplated by the law.

Such being the case, we thin]; that the proceedings taken
aguinst the prisoner before us mustjbe quashed, and the prisoner
discharged.

Conviction qltcGshccl.

APPELI.. A.'rE CIVIL

Before .111'. Justice NOl'lnan, O.Dieiating Chief Justice, MI'. Justicc lilacphcl'sonj
and ]fr. Justice ifitter. 1871

April 18.
BHAGIHA'1'II ADHIKARI (PLAINTIFF)V. TARiNI CITANDRA. PAK· --

RASI (DEFENDANT).*

CaMe of Aclion-Limitation-S!il'et!l'

TI,e plnintiff r-xccuted n. bond jointly with a servant of the defendant's
on l Gth July 186!' 'I'he aroccodillowcro cxpended Zqr the defendant. Only
30th AUi/:Llst 186\ the creditor obtained a jecrc~ upon the bond for principal

and interest, which the pJai"iff satiRfiocl by two paJJuents made on 4th July
1866 and 30Lh ..TUllO 1868 rcspocbively. He brought a suit against the
dcfcu,lant'tot' tho amount on 2~ncl June 1869. Held, that the pluint.iff could
Hl:til~"aill his suit against the defendant for the amount paiL1 by him, and that
the suit was no, barred by tho law of Limitatio~.

IN this cas~ the plaintiff alleged _that one Ka1i Chandra
BJiuttacharji, a general managel in tchal£ of tho defendant,
had been deputed by the latter to purchase certain articles
which wore required fOI' the marriage of tho defendant's daugh­
tel'; that the funds at his disposal not being sufficient for the

purposo, he asked the N;;Lintiff to lend him his credit in raising

aIoau "to meet this deficiency. '1'he plaintiff, in consideration

iF Appcall)p, fi of 1871, unilor sccbiorf 15 of the Letters Patent, against the
decree of ~~. Justice Loch, elated t l !JIi23rd July 1870, in Special A ppeal No. 817 of
1870, decided ];>y ~Ir. Justi,e Loch -and Mr. Justice E. Jackson.
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1871 of his being on all occasions employed by the .de,fen~~ant as his
BHAGIRATH: pleader, joined Kali Chandra in borrowing a sum of, Rs, 200
ADHIKARI

v. from one 'I'arachaud Mittel', all a bond dated 27th Asar J2GS
TARINlCHAN. (IOth'Ju]y 18(1)
DRA PAKRABI •

The plaintiff also.ststod that he saw that the requisite at,ticks

were purchased with the money so raised, and de'simtched to the
defendant,

On the 30th' August 186fr, 'I'arachaud Mittor obtained a decree

on tho bond against the plaintiff and Kali Chandra Bhutt«­
charji jointly for Us. (j71-r~-5, being principal and interest,
which in execution were realized from the plaintiff alone.

'I'he plaintiff therefore sued to recover the money realized
hom him by 'I'arachand -Mitter in execution of tho said decree,

together with an additioualamount for expenses iucurrcd, and
damage sustained by him.

'I'he plaint was filed, 22nd Juno 1869.

'I'he defendant in his written statement urged tlmt the suit WIlS

barred by the law of Limitation ; that the plaint was defective

as not showing the date of the accrual of tho cause of action,
and that ho was not Iiabl« to the plaintiff, as he had given U o

latter no permissionto borrow mop'3Y on his account,
Among other issues, the two following wore fixed :-

1.-" From what'time should tho plkintiff's cause of action

be considered to have arisen, and is this suit b'~l'rod by "the Law
of limitation ?,;.' and

2.-" Whether tho amount decreed agail1st the plaintiff was
his debt, or whether it was a debt due £"omtho defendant ?"

On the first of those i\'sues 'as to t]10 cause of action, the
Court held that it arose Oll the' 30th August 11:'164, the datcvof
the decree obtained by Tarachaud Mittel' against the plaiutif", on

the gl'oUlHl that the plaintiff could have no right to sue fo r tho
money uucil he had been compelled to pay it. As to the suit being
barred, the Comt held that, as the suit w•.5 not brought on any

express contract entered iuto by the parties, six years was .the

.'poriod jvithin which a suit cou1<1.1>e brought.
On tho other issue, the first Cour] was of opinion thht, thol1:;h

on the face of th~ decree obtained 1'1'y Tal'lLehaud ~fit-ter, Ka.l i
Chundril Bhuttacharji and the plaintiff alone were liable, y(lt it
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was open to tP1e~laintiff to prove'Hmt, .as a mattler of fact, the 1871.
~oney "thich he (plaintiff) had been compelled to pay under the BHAGIRA'fH

AIlIlIKARl
de~~e was a sum which really ought to have been paid by the u,

defendant, and that as the latter had been cited as a witness by '~~~I~A~:~:r:

the plaintiff to prove this fact, and had wflfolly neglected to dr-.'pear to give hi~ own evidence, th~ Court, under the provisions
of Act VIII of 1859, ssA2G and 170, decided this issue agaiust
the defendant. The Court accordilJf-,J1y passed a (~cree in favour

of t~18 plaintiff.
The defendant appealed to the Z~lla Judge, who reversed the

decision of the Subordinate .Judgll), and dismissed the plaintiff's
snit, on the ground that it was barred by the Law of Limita­
tion. The Judge held thM the plalntiff's cause of action
accrued from the 27th Asar 1268 {'lOth July 1861), the date of
the execution of the bond given to 'I'arachand Mitter, He said;­

" The case, looking'at it from an ordinary common sense point
of view, is nothing more than a suit to recover money advanced
by the plaintiff for the defendant's accommodation. The latter
had no privity with 'I'arachand Mittel', or with the decree which
he obtajaed against the plaintiff, and is, if liable at all, responsible
only to the plaintiff for the sum which he advanced for the pur­
chase qf tho 1Prticles reqmred by the defendhnt. The plaintiff's
suit ought, therefore, k.havi been brought within three years of
the 27t~Asar>1\IG8 (10th July 1861)."

Ion special appeal (bet~re Loch and E. Jacl{son, J J.) the
plaintiff among other gl'ounds urged. that tho Court below was

'\v'rt.mg in holding th~t the period of limitation, applying to hiB

case, was three years. or that it ran fl'jlffi tho ~7th Asar 12G8

(lilth July 1861).

Baboo Muhini Mohan Roy for appellant.

Baboo Ambika Charon B anerjee for respondent.

LOCH! J.-The plaintiff's statejnent is this:-

The defendant, who is a zemindar in the Rajsbahye tlistrict,
required-certain articles fQol·;rrs daughter's marriage, and required

his agent, kali Chandra Bhuttacharji, to 'frocure them. J~ali
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1871 Chandra not having any ready cash, borrowed the sUll\"of Re.200
, I ( i".

BHAGJRA'!'H from 'I'arachand M~tter, for which Kali Ohaudre gave. a bond,
ADHIKARI ' /

v. to which also the plaintiff, at the the request of Kali Cha~.dra,

TARINI CHA,1f. and as a pleader employed by the zemindar, put his name. 'i'he
DRA. PAKRA2I. • . •

kond IS dated the 2?thtAsar 1268 (10th .J uly 1861). The articles
required were purchased with the money so borr cwed, and sent
by Kali Chandra to his master.

On the 30th August 1~64, tho creditor, Tarachand Mittel',

obtained a decree for the amount (If the loan, with iI:it~re~t

against Kali Chandra and B1agirath Adhikari, the plaintiff in the
present suit; and in spiteof theplaintiff'sapplicatiou to the defend­
ant, for whose benefit the money had been borrowed, "the plain­
tiff had to pay the whole amount 6I the decree, which he did
in two instalments, viz., Rs. Zt31 on 4th July 1866, and Rs. 390
on 30th June 1868; and being unable to obtain the money from
the defendant, notwithstanding' his promises to pay, the plaintiff
brings the present action to recover it.

The suit is. bronght on 220d June 1869, eight years after the
money was borrowed, and made over, 'in the shape of articles
purchased, to the zemindar, and about five years after tllff deCI'f~B

was passed against the plaintiff and Kali Chandra, who died
in 1867, and within' a year after the liquidation. of the sum
decreed.

The Judge in appeal.has held that the suit is .':>a;·red ~y limit­
ation; that it ia in fact a suit to recover money advan eed by t,he
plaintiff for the defendar.t's accommodation; that when the
plaintiff advanced that money he entered in,to a quasi contract
with the defendant, that the latt,!'lr would re-pay him; and that in
the absence of any promise in writing from the defendant p~­
mising to pay the debt, the plaiatiff was out of Court.

It appears to me that the Judge is right,as between the defend­
ant and the original money lender, Tarachand Mittel', there is no

privity. The defendant has nothing to do w}th the money-lender.
The plaintiff is in the position o~ a party \vho has advauo sd his
own money to purchase t13 articles required by the defendant
and 1001.:s to the latter to recoup him j and if this be the case,
there is an implied contract between I . he parties, and tli~ breach
of it took place when,the defendant refused- to pay tl.e nmount
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on the plaif!tiff~s iPplying to him fOi' it; and this. occurred nc- 1871

N.rding tQ the pfaintiff's own showing betwean tho years 1270 BHAGIRATH

(186~ to Asar 1276 (July 1868), during which period, he says, ADIIlKARI
• e,

he addressed several letters to the defendant asking for payment. TAIlINI CHAN.
DRA PAKRASI.

Now, the end of 1270, to take the demand," ne further back cot-.
responds with A.1>ril 1863, and thi~ suit was not instituted tiH
June] 869, or more than six years after the first demand, suppos­
ing that to have been made on the fas.. day of.1863'.

Ooncurring therefore with the view taken by the Judge, I
hink the special appeal should be dismissed with costs.

E. JACKSON, J.-I regret to differ from my learned colleague,
but I am of opinion that, if tHe plaintiff .can prove all the facts
alleged by him in his plaint and written statement, his suit is
not barred by limitation, and that ~e has a cause of action
against the defendant This allegation is that the defendant's
agent at Tirhoot purchased for the defendant a quantity of
necessary articles for the defendant's daughter's mal'l'lage ; and
that to enable him to do so, the defendant's agenfl borrowed
money reom a money-lender, and that the plaintiff stood seeu­
l1'ity for the re-payment of that money; that the money-leader­

has sincp, by ~cree of Court, recovered that money from the
plaintiff; and that the djfen(J,o,nt has, on re~eated applications
made to qim by' tile plaintiff, admitted lljs liability to re-pay
that enoney, and has agreett to repay it. 'I'ha p~i;ntiff has, I
think on such a state of facts. 8t cause of action against the
'de~l'tdant, and his caase of action, in my opinion, arose at the
time when-he w~s forced to pay tPP the, llloney which hoad been

borsowed for the defendant. If J am I'ight in this view, it is
admi~ed that the plaintiff is within time. I think it is clear,
upon the facts stated by the plaintiff, that he was in the posi­
tion of a surety. He lent his name as security to the mol'Jey­
lender. It may be that-on trial, the plaintiff will not be able
to make out all the facts he allegeJ, and it will depend on what
he can prove, and what the defendant can disprove, whether the
plaintiff ca1t obtain any decree against the defendant.•All I
would decide now is that, on the fnlets alleged ~y the plaintiff,
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~_187_1_ he is noc barred by lim,itatirn, and the Appellate Cout't should go
BllAGI&ATH into the met-its of-the case.
ADIlIKARI

t'. Tho judgment of Mr. Justice Loch, as that of the r.enior
TARISI CH.l~~J d '1 d
VB... PAKRA8l

t i
U ge preva) e .

Against it, the plaintiff appealed under so/t\;ioti' 15 of the
Letters Patent.

Baboo Mohini Mohan It~y, for the appellant, was not called
upon by the Court to argu~ctho case of the appellant.

Baboo Ambika Oharan Banerjee, for the respondent, contended
that the period of limitation applicable to this case' was three
years, and that the cause of action, ~f any, arose on the date of the
execution of the bond to Ta.ra.chand Mittel'; that there was no
privity between the plaintiff and the defendant; it did not fall
within the scope of plaintiff's duty, 80S pleader lor tho defendant,
to make purchases for him. He further contended thatneither

the decree obtained by Tarachand Mittel', nor the payment
made by the plaintiff in execution of that decree, gave the
latter any cause of action against the defendant,

NORMAN, C, J. (alter reading ..the ~.tatement of facts as ses
out in the judgment of Ml'. Justice Loch continued) :-Now tho
position of thepar~~es on that statement of Mr, Justice Loch,
which is borne out by' the statement of Mr. J"ustice K ..Jackson,
and of the t~o lower Courts, does I'not show either that: the
plaintiff lent any money 'to the zemindar, Or that he sold the
articles, procured and forwarded by Kali Ghandra, to the zenrin­
dar. Therefore, upon ttat boad and on the transaction as it
took place in 1861, tho plaintiff had no cause of action aga~nst

the defendant, either for money lent, or goods sold. I may add,
as confirming this view of the fact, that there is.not a suggestion
that the, plaintiff was to get any profit by the sale of the goods,
or any interest for the money which h~, would have stipulated
for, had he advanced the money,

On the 30th August 1864, the creditor, Tarachcud Mittel',
obtained a decree for the amount. of the loan witu interest
a.f;ainst Kali Chandra, and the plaintiff appears to: have made
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repeated apl>licaLi~lls to the defendant, "for whose,benef t/' as 1871

MJ:.. J ustice Lochsnys, "the money had been borrowed" for BHAGIIU1'H

the awount; but the defendant having failed to pay ib, the AJ)H~~ARI

plaintiff l1ad to pay the whole amount of the decree, which he TAR[~1 CHAN­

did . . t 1 1 R C) 1 ~1t4. PAKRA~l.
1 III two lUI', a ments, name y, 1',...8 ~ tJ:te 4th July 186Cf,

and Rs. 390 on ~he 30th J nne 1868, and he brings this suit
against the defendant for the recovery of the money so paid on

his (defendant's) account.

"M cause of action which the plaintiff appears to have had.n this statement of facts, and on su~h evidence as there is in
the record '¥l1S a cause of action as a surety who had paid
a debt, for which, as between the plaintiff and the defendant,
the defendant alone was liable. It is w'tlolly immaterial that,
upon the form of the contract as between the plaintiff and the
lender of the money, VIe plaintiff nppeared to be the principal.
U util tlae plaintiff paid the money due upon the baud, he had
no right of action against the defendant. 'I'he nl'st instalment
was paid by the plaintiff OD the 4th July 1866. 'l'his action is
brought within three years from that time, namely, on the 22nd

.June, 18~. It llppears to me quite plain that the action is not
barred by any provisions~n tIll. I ..imi~atioll A~t XIV of 18;)9.

'I'hat 'being ";0, I am of opinion that the decision of Mr.
•Jusbico Loch, aud also 'the 'decision of thEl lower Appel1ate

Oourb, musb be reversed, ::t.l\d the decree ol'the first Court must
he restored and affirmed. 'I'he defendant to pay t'he plaintiff's

.costs ill a11 tho Courts.

:MACl'HERSO~,:J.-Considering \,hat the transaction was sneh
as ilt is held to be by Mr. ;Justico B. Jackson, namely, that

tho d&fclldant's f1gCllt, Kali Chandra, borrowed the money,
and the plaintiff merely stood security for the re-payment of

the 11l0l)(~Y. I agree with the loarned Chief Justice, and concur in

the decree which he Pl'().")oses to make.

l.hTTER J·J.- I also concur.


