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On receiving this explanation, the Judge, on the 18th March
1871, 1‘ecprded'th'e following remarks :—

The Magistrate has given very good grounds for his proceed-
ing*in the explanation herewith; but as the ruling he guotes
appears to me to clash with the High Court ruling of 24th
August 1868 (2), as well as with that of 10th July 1869 (2),
T am of opinion that thess remarks must be sent on to the High

Court:

(1) Before Mr. Justice Loch and Mr,
Justice Glover,

The 24th August 1868.

THE QUEEN v. BHAGABATI SUTJ.I.
RAN AND OTHERS.¥

JunaMeENT was delivered by

GrLoveRr, J.—The Deputy Magistras
te’s order of the 13th of May, dis-

missing the comvlaint, under section
259 of the Criminal Procedurc Code,
is clearly illegal.

The charge made was one of eri-
minal misampropriation, in which tho
Deputy Magistrate exercised the dis-
cretion allowed hing by scctiol®248 of
the Code, and issued a summons, in the
first instance, against the porsor?s con-
plained against, instead of a wareals,

Butethe mere fact of a summons
having been issued did not bring the
cage within the purview of Chapter
XV of the Goge, or allow Bue Deputy
Magistrate to dismiss the coplaint
undew section 259, because the com-
plainants do not appear on the day ap-
pointed.  The case remained subject
to the rules laid down in Chapter X1V
of the Code, and there is mo prgvision
in that chapter for the disiissal of
complaintseon adcount of non-attend-
ance of comphainants,

The Deputy Magistrate’s order is
therefore quashed, and the charge will
be proceeded with in the usual course?

Before My, Justice L. 8. Jackson and Mr.
Justice Markby.

The 10th July 1869,

THE QUEEN 2. BIDUR GILOSE.*%

Tre facts of this case were s fol-
lows :—One Dhan Chang, on the 18th
March, at the Chattak
police that Bidur Ghosy
Sheikh Adil, and others, had wrongfully
confined his _relative Lochan Chang
for th® purpose of extorting money.
The police entered the case under
section 342,and though they reported
it true, sent®it up in B, form, as they
said it was not proved. On April 1st,
the Acttg Magistrate, Mr. Peterson,
ordered the papers to bLe filed, but on
April 2nd, Lochan Chang himself
presentedg a petition, stating that he
had been confined in various places to
make him pay his rent, and having
been released by the police, now
brought a charge under scctions 342
and 347.

The police reports were examined,
and, on April 6th, the deposition on
oath of, Lwchan was taken, and sum-

conplained

station,

* Reference wader section 434 of the Code of Criminal Procedure and Circular
Order, No. 18sdated the 15th July 1838, by the Sessions Jndge of Beerbhoon:.

+ Refercnce wader section #8% of tlic Code of Criminal Procedure and Civeuley

"Order,

No. 18, dated the 15th July 1853 by the Sessions Judge af Sylhet.
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Norman, J.—The point raferred to the High Court in this
case is whether a Ileputy Magistrate, in dealing with.a chargn
of wrongful confinement under section 342 of the Indian Penal
Code, under Chapter XIV of the Code of Criminal Procedure,
las powerto dischargethe accused if the prosecutor and witnesses

are not present on the day fixed for the hearing.
Notwithstanding the case cited—Thz Queen v. Dhagabati
Suthran (1)=i think that #here isno doubt but that, where the

monses on five men, named Bidur,
Mathan, Narw. Adil, and Bipari, yere
issued, and April 16 was fixed for
the trial.

On that day all the parties being
present, the case was made over to
the Deputy Magistrate, who, on uhe
17th and 19th, took the evidenco “of
the pragecutor and his witnesses ; and
on the 19tk, holding the accused to
bail, p(‘)’stponed the case till May 13th
for theevidence of two persons whose
evidenco was considered necessary by
the Court.

On May 13th, he dismissed the case,
and discharged the aceuged, because
the complainant was not present.” On
that same_ day (May 13th), the com-
plainant, Lochan Ch‘mg, apphed to the
Joint Magistrate (who wa§ in charge
of the current dfibies of the Judge’s
office) stating that he had bden pre-
gent all day in the Deputy Magistrate’s
office, and that not his but
that of Dhan Chang (the or%{’;ixml in-
formant at the polico station) had
been called ouab, and because he had
not answered it, the casc had been dis-

name,

missed.

The Sessions Judze of Sylhet, who
referred the case, considered there were
three illegalites at least in the Depuaby

Magistrate’s proceedings : —

(1) e had no power to dismiss, it

default of prosecabion, a charge laid
under scelion 347,

€2y Having taken tho «vidence of

a prosecutor, and postponed tie case
for the evidence of other partieé to a
future date, he had no power to dis-
wiss any case in defauly of prosecu-
tion, the prosecutor hLaving given his
depdsition i presence of the
accused ; and having produced his witi-
nasses, the case should then have been
decided on its merits.

(3) The prosccutor’s name gntered
on the fly leaf of the case was Dhan
Chang, the actual prosecutor was
Lochan Chang, and Lochan’s name
ought to have bden cried, not Dhan’s.
In'the matter of calling the names, the
Judge stated that he fully believed
Toohan's story, ag [’5 is corroborated
by, his subscquent behaviour and by

in the

the record, o -

Unter theso circumstanzes he re-
forred the case to the igh Court
order that tho
Deputy Magistrate’s order of dismiss-
al mighc be quashed.

Tha igregular procoedings of the
Depuaty Magistrate, in delaying ™ tho
examinabion of the witnesses from
April 16¢h to 19th, were also Hoticed.

Tho jedgment of the High Court
was delivered by

under section 434, in

JACRsOYN, avith the
Magistrate and the [Sesrions Judge.
We quash the order of the Deputy
Ma"lbtlatb, dismissing the complaint
for default, and direct that he pro-

ceed thelw ith mcuordm to law.

J.—We agreo

{Nedntie, p- O
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accused, .hmv;ncr boen duly summoned or arrested yuder & warrant, 20
Tax:r Mawno-
1s pressut to meeb any charge, and no evidencg is forthcoming yep anpan
against him, if it be not shown to the Magistrate thab the case . *
i§ oug in which he onght to aljourn the inquiry under sechion 224, Naru Rar
the ’\hmgtmte is not only authorized, but & empowered, and in
fact, required’, to discharge suceh accused person.
The case of the acended stonds fhns . —O0n the day of trial, nov
only has no offence heen proved, 1AL there is no evidenee on
~ whidh a Magistrate could possibly find that an offence had been
proved.
The point however docs not avise on the faciz of the case
before ms.  On the 286h of Dacember, o complaint appears to
have been preferred hy the *proscentor sto the officor in charge
of the police station, which resaltad in an ingrury, which must
have been by order of the Magistyate, and aveport that {he
charge of wrongful confinomont was a false one. Dissatisfiod
with the result of the police inguiry, on the 16th of Jinuary
the prosecutor made his complaint, under section 63, before the
Joint Magistrate, who examined the prosecutor on the 17th,
but his only order on thats compli’m‘n was “ Liet this be put
with the police papers.” Thers scoms to be an order of the
Joint Magisteate on thd police mpof'n on the 16th, that witnesses
should be in attendanca on the 21st.
On the 21sk.,ahe case was adjonrned i the 23th. The com-
p]a}naut’u witnesses had ®heen summoned, by what authority I
know not, and were in fact then in %ttendance. On the 28th
the case was made qver to the Doputy Magistrate, who, in an
order stafing that he had no timg to Lako up the case on that
day, fixed the Tst of ]‘(bru'uy fm' hmrxno the complainant’s
witnesses.  On the 1st of waumry) the complamant and his
witnesses not being in attendance, thie case was dismissed by the
Deputy ‘v[ablsumto. Dowu to this thwe, no sumnions or warrant
had issued against the*defendant. The Joint Magistrate did
not deaide that there was no suifigient ground for proceeding.
Al that ge know on that point is that §he Joint Magistrate and
the Deputyw Magistrate between ‘them have burked the cade, amd
got rid ofa tmubksome coraainant, T think®%he Joint Magis-
trate’s pwdbdmrfs were tlegal and oppressive.
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The law contemplates no such delays as those which the Joint

Magistrate has 1mterposed between the complaint and the adjudi-
cation upon such complaint.
* ‘I do not think that wection 180 was ever intended to enable
the Magistrate in ordermo' cases to examine wihaesses in the
absence of the accused. I do not say that a case may mnot be
supposed in-which such a gouvse may bo necessury.

On the 17th of January with the police report and the ex-
amination of the complainant before him, it isvery difficulf vo
see why the Joint Magistrate should not have procceded at once
to pass orders under section 67. The reference to the'Subordi-
nate Magistrate on the 28th must have been an additional cause
of vexation and expenso to the unfortunate compkunant

Delay in the adjudication upon complaints in small criminal
cases is a great hardship t¢ poor people, who may bo debarred
from ,resorting to Courts of Justice by finding that the rewnedy
is an evil more grievous than the wrong.

The complainant had, and has, a right toan adjudication under
section 67, npon the point whether, in tho judgment of the
Magistrate, there is sufficient ground for proceeding. "I think
it may very well bt that the com.plainant’s absence on the day
of hearing may havo been caused by the utter weariaess of
hanging about tho pohce station in the fivsh plage, and the Court
afterwards, with his witnesses, in the,hope of getting & propor
hearing.

I think the Joint Magistrato should be direcbcd to restore the
case to his own file, and to do now whag he ought to have done
at latest within a few dajs after the 81st of last December.

Asug, J.——~Tt appears to me that the question referred to
this Court does not arise in this case.  The Magistrate had not
issued, xor had he made any order to issue, any warrant or sum-
mons to bring the accused person before the Court.

'I'ne matter was in that stage to which the provnslonq “of sec-
tion 180 of the Criminal’Procedpnre Code apply. By séotion 249,
as amended by Act VIII of 1869, the provisions of section 180
are extended to ‘cases triable by the Magistrate under Chap-
tér XIV of the Code.» The Magistrate had before him a report
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by the pglice; on the charge preferred by the complainant at the
police station, *fo the offect that it was 4 false charge.

Oun the 16th of January 1871, he directed that a limited
ntimber of witnessess shonld be sent in for examination. Whether
he had before him at this time the complainant’s petition whidh
bears daté 4th Magh 1277, corresponding to the 16th January
1871, is uncertain ; but this is not material. When the complainant
had been examined on the 17th, he n_nnde an order that his com-
plairé should be put up with the police papers, and as he made no
further order on it, I think his ordgr of the 16th must be taken
as intended to be a sufficient order in the matter, and as made
under s&tion”180.

By the order of the 16th Janunary, the 21st idem was fixed for
proceeding with the preliminary'.inqulry under section 180,
Apparently no steps were taken to bring in the witnesses, and on
the 21st, the Magistrate made a further order that they should
be smmoned to attend on the 28th.

On the 28th, certain witnesses attended under the summons ;
and ou that day the Magistrate made over the case to the Deputy
Magistrate, with instractions to satisfy himself by examining the
witnesses whether there were saflicient grounds for proceeding
further, and §p go on with tRe case, or *dismiss it summarily
accordingly. On the same day, the Deputy Magistrate recorded
an order to thepffect that he was unabl.e to proceed with the
case on that day, and dizected that the witnesses should be dis-
charged on recognizances to appear again on the 1st of Febru-
ary. On the 1st of February the case was called on, but neither
complainant nor witneAses were in attendance, and it was
dismissed on ‘default.  Suth bemhg the facts, it appears tome
that the ruling quoted by the Sessions Judge, The Queen v.
Bhagabati Suthran (1), does not apply; still less does the
ruling in The Queen v. Bidur Ghose (2) do so.

This was a case in which the complaint had not been admitted:
the isgne ofsprocess against the accused was dependent on the
Court bjng satisfied of the proprlety of making any order in the
matter, 1f the complainant negligently failed to appearand

(1) Ante, p. 9 2) dnte, p. 9.

13

1871

TAkI MAHO-
MED MaNpAL
v.
Krisuna
Nara Rar



+14

1871

TARI MaHO-
MED MANDAL
V.
KRisuNa
NATH Rar

1871

Mareh 28,

BENGAL LAW REFORTS. [VOL. vII

satisfy the Coupt, there was nething to make it incumbeit on the
Deputy Magistrate to proceed further with the comphmt» But,

under the circumstances of this case, I concur in thinking t}‘ab
the non-attendance of the complainant on the Ist February
ouaht not to have beon treated as a wilful act of negligence, and

that the Deputy Magistrate’s ovder of that date, dﬂsmmsma the.
complaint, should be set aside.

{APPELLATE CIVIL.]

Before Mr. Justice T. Jackson and Mr. Justice Mookerjec. "

ISHAN CHANDRA anp orjieks (Pramvmirss) ». SUTAN BIBI
(DrrEspanTs). ™
Ieqistration—Leas c-—Mo;/qagc——A“t XVI of 1864, ss. 13, 14. o

B. sued for possession of certain lands, on & contract embodied in a docu-
ment which purported to grant B. possession of these lands for a pexiod of six
years, on payment of Rs. 99, Ifeld, that tho docwment in guestion was
not a leage, bub an usufructtary mortgage, and that the consideratign-money

fahad at]
being less than Ra. 100, its registration under Ast XVI of 1864 was merely
optional (1).

Tus plaintiffs in this case sued the defendant for possession of
certain lands, which had been assizmed to them by a deed dated
19th Sraban 1227 Maghi (August 3rd, 1865).

The defendant denied the genuincness of the deed of 19th
Sraban 1227 (August Srd, 1863), and entirely repudiated the
plaintiffs” claim.

There were only two issues fixed by the first Court: one was
as to the genuincuess of the deed of 19th Sraban 1227 (August
JSrd, 1865), and the right of the plaintiffs to recover possession ;
the otheravas as to the amount of mesne profits.  The Moonsiff
found npon the evidence in favor of the plaintiffs on both the

*Zpecial Appeal, No. 2211 of1870, from a deerce of the Additicusl Judge

of Chittagong, dated the 2ist July 18%0, reversing a decree of *he Moonsiff
of that distriet, dated the 94l December 1869.

(1),8ce Act VIIT of 137, ss, 17 & 18,



