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plaintiff. The answer of the defendant was, first, that the relationship of 1872
landlord and tenant did not exist between the pluaintiff and defendant in this &Eﬂ au-
suit, and, with the written statement of the defendant, a Bengali translation psaivy Dewr
of a decision of this Court in the case of Madhab Chandra Bhadory v. Mahi- v

Gp CHAN~
ma Chandra Mazumdar (1) is put in. The second and last ground of the S;E;ZPROYE

(1) Before Mr. Justice Loch and Mr.
Justice Mitter.

The 25th September 1869.

MADHAB CHANDRA BHADCRY

(oNE oF THE DEFENDANTS) v. MAHIMA

CHANDRA MAZUMDAR (PLaix-
TIFF.)*

Baboo Anand Gopal Palit for the ap-
pellant.

Baboo Narendra Nath Chatterjee for
the respondent.

MrirTER,J —The plaintiff in this case,
having obtained a decree against the
defendant for the resumption of certain
invalid lakhiraj lands under the provi-
sions of s. 30, Regulation I of 1819
brought the present suit for a kabuliat
in respect of those lands jn the Court of
the Deputy Collector of Khoolneah. We
are of opinion that the Deputy Collector
had no jurisdiction to entertain thig
suit. It is aflmitted that the defendant
has never attorned to the plaintiff, and
it is also admitted that there has heen
no contract between the parties on the
strength of which it can be held that
the relation of landlord and tenant has
been established between them. Under
such circumstances, it is clear that a
suit for a kabuliat would not le in the
Revenue Courts, cl. 1, 8. 23, Act X of
1859, being applicable to cases between
landlord and tenant only. Tt has been
contended that the decree for resump-
tion cught tobe considered as sufficient;
to convert the defendant into a tenant
of the plaintiff. But this contention is
altogether erroneous. That decree mere-
1y declared that the lands in question
were liable to beassessed with revenue,
and it could not have possibly deter-
mined that the defendant was a tenant

of the plaintiff in respect of thoselands.
The provisions of s.9,Regulation XIX of
1793, appear to us to be decisive on this
point. That section runs as follows:—
“ The rules inthe preceding section are
to be held applicable to the lands
specified in s. 6, with this difference
that the proprietor, farmer, depen-
dent talookdar, or officer of Govern-
ment to whom the revenue may be
payable, shall ascertain the produce
of the land, without subjecting the
grantee to any expense, and submit
the accounts of it to the Collector, who
shall fix the revenue to be paid from
the lands in perpetuity, reporting the
amount far the confirmation of the
Board of Revenue, who are cmpowered,
in cases in which it shall appear to
them proper, to increase or reduce the
amount. If the proprietor shall agree
to pay the revenue required of him, he
and his heirs and successors shall hold
the lands as a dependent talook subject
to the payment of such fixed revenune
for ever.” It is clear from these provi-
sions that the revenue assessable upon
invalid lakhiraj lands below 100 bigas
must be fixed by the Collector subject
to the confirmation of the Board of Re-
venue, and it is only after the proprie-
tor of the lakhiraj lands has agreed to
pay the revenue thus fixed that he is
to be considered as a dependant talook-
dar entitled to hold his talook from
generation to generation subject to the
payment of that revenue. There can be
no doubt that the relation of landlord
and™enant cannot come -into existence
until the laghirajdar has consented to
pay the revenge fixed by the Collector,
and it is therefore clear that the plain-
tiff ought to have adopted the course
prescribed by the section above quoted,
instead of bringing this suit for a kabu-
liat, under ¢el. 1, s. 23, Act X of 1859.

It has been argued that the provisions
of . 9, Regulation XIX of 1793, are not
applicableto this case, inasmuch as the

* Special Appeal, No, 1094, of 1869, from a decree of the Additional Judge
of Jessore, dated the 17th February 1869, reversing a decree of the Deputy
Collector of Khoolneah, dated the 20th July 1867.
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written statement is that the lands in dispute are sandy and patit (waste), and
that the rates claimed are, with reference to the quality and circumstances of
the land, excessive. The first Court, the Moonsiff of Hurrepal, holds that the
decision of the High Court in Madhad Chandra Bhadory v. Mahima Chandra
Mazumdar (1) is in point, and that the relationship of landlord and tenant does
not exist between the plaintiff and defendant. He therefore dismissed the
plaintiff’s suit. On appeal the Additional Judge of Hooghly, Mr. Wauchope,
says that it has been ruled that a suit for a kabuliat will not lie against aryot
unless he has a right of occupancy; that the defendant in this caseis the holder
of resumed rent-free lands, and it is not pretended that he ever paid rent. The
judgment of the lower Court was therefore affirmed, and the plaintifi’s appeal
dismissed. Inspecial appeal it is contended that it having been declared by
a competent Court that the lands in dispute are mdl, and that the defendant
bas no right to hold them as lakhiraj, a suit for a kabuliat fixing the rate of
rent at which defendant is to hold will lie. The Courts below are in error in
holding that such a suit will not lie.

Baboo Hem Chandra Banerjee, who appears forithe special appellant, has
called our attention to several decisions of the Court, wviz. Rani Shama
Sundari Debi v. Sital Khan (2), Madhusudan Sagory v. Nipal Khan (3),
and Rohini Nandan Gosain v. Ratneswar Kundw (4). The only decision that
at all militates against these decisions is the decision upon which the lower
Courts have relied. That decision was passed by Loch and Mitter, JJ.
Now one of these learned Judges in a decision subsequently passed by him,
in Rani Shama Sundari Debi v. Sital Khan (2), in which he sat with
the late Norman, J. thought proper, in recording a separate judgment
to mention that the case then before the Court, that is to say, the case heard
by Norman and Loch, JJ., was not on all fours with the judgment passed by
Loch and Mitter, JJ., in Madhab Chandra Bhadory v. Mahima Chandre Ma-
zumdar (1). The learned Judge says that he agrees with the special appel-
lant’s pleader that it is not on all fours with that judgment, and he goes on to
say that in that case there could be no doubt from the form of the plaint that
the plaintiff distinetly claimed the land as part of his talook, and that the
defendant was holding under an invalid lakhiraj title, and he prayed to be

Court which passed the decree under
s. 30, Regulation II of 1819, declared
that the lands in questicif were alienat-
ed as lakhiraj subsequent to the 1st
December 1790. But the answer to this
argument is very plain. In the first
place, we are bound to take the decree
as it stands, and we have nothing to do
with the reasons upon which the judg-
ment which led &o that decree was
based. And in the next place, it is per-
fectly clear that, if the lands in ques-
tion were really alienated as lakhiraj
subsequent to the 1lst December 1790.

the Court which passed that decree had
no jurisdiction to pass it under the pro-
vistons of s. 30, Regulation IT of 1819.

Holding this view of the case, we are
of opinion that the proceedings held by
both the lower Courts ought to be set
aside for want of jurisdiction, and the
plaintiff’s suit dismissed with costs in
all the Courts.

(1) Ante, p. 83,

(2) Post, p. 85,

(3) Post, p. 87.

(+) Post, p. 89.
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allowed to assess it as part of his talook, and obtained a decree to assess it as 1872
such, and it is therefore clear that it was not a case which came under s. 30, Ser —18—;
Regulation II of 1819, but was one which could be tried by the Civil Conrts, Py A]ﬁg’f D::B
or under s. 28 of Act X of 1839. Now, in the case before wus, it is very v.
clear that, although there is mention in the plaint in the resumption suits SarUPCHAN
of 5. 30, Regulation II of 1819, as well as of s. 10, Regulation XIX PR4 Ror.
of 1793 (1), the prayer of the plaint and the object of the suit were to have

it declared that these lands were the mdl lands of the plaintiff’s zemindari, and

that the allegation of the defendant that they were lakhiraj lands was false.

The suit was in substance for a declaration thatthe lands were mdl; that the

plaintiff, the zemindar, was entitled to assess these lands, and that the defend-

ant’s allegation that they were rent-free lands was false. The first Court found,

and the Judge on appeal has confirmed that finding, that the defendant had

wholly failed to prove that these lands whre held by him under a grant created

before the lst December 1790. The lands were therefore declared to be

mdal, and liable to assessment. Inthe decision in Rani Shama Bundari Debi

v. Sital Khan (2) passed by Norman and Loch, JJ., which was subses

quent to the decision in Madhed Chandra Bhodory v. Mahima Chandra Ma-

sumdar (3) above veferred to, and in

(1) See Harihar Mukaphadhyav. Mad~
hab Chandra Baboo, ante, p. 566.

(2) Before Mr. Justice Norman, Ofg«
Chief Justice, and Mr. Justice Loch,
The 3rd May 1871,

RANI SHAMA SUNDARI DEBI
(PrarvTirs) v. SITAL KHAN anp
oraErs (DEFENDANTS).*

Baboos Mohint Mohan Roy and Sri-
nath Das for the appellant.

Baboo léita/mbar Chatterjee for the
respondents.

NormAN,J.—This is a suit for assess-
ment of rent and for a kabuliat in res-
pect of certain lands formerly held as
lakhiraj,and in respect of which adecree
in a suit for repumption was passed in
1862 declaring them liable to be assessed
to the payment of rent, and the plain-
tiff’s right to assess such rent. The de-
creein that suit is inevidence. Itrecites
the substance of the plaint,which stated
that,as the defendantheld thelandsnow
inquestion as invalid lakhiraj,the plain-
tiff brought his suit toresumeand assess
the lands as appertaining to the talook
belonging to the plaintiff. The lower
Courts have dismissed the plaintiff’ssuit,
holding that & decree in a resumption

which Loch, J., took @ part,itis

suit under Regulation II of 1819 can-
not create the relation of landlord and
tenant between the parties, and there-
fore that this suit will not lie. They
refer to a decision of the High Courtin
the case of Madhadb Chandra Bhadory
v. Mokima Chandre Masumdar (o).
From that decision there has been an
appeal to this Court.

In determining thequestionof the li-
ablity of the defendant, who eontinued
in possession after the decree in the
former suit, to pay rent to the plaintiff,
after notice unders. 13 of Act X of 1859,
we must see what is the nature of the
right which the defendant has in the
lands in question. Now, on referring
to the decision in Madhad Chandra
Bhadory v. Mahima Chandra Mazumdar
(@), and regulation XIX of 1793, ss. 6
and. 9, it appears very clearly that,
whe lands not exceeding 100 bigas,
alienated by a grant made prior
to 1st of December 1790, are re-
sumed under Regulation II of 1819,
they become liable to payment of
revenue ; and thereupon the revenue
assessable on sueh lands belongs to
(3) Ante, p. 83.

* Special Appeal, No. 2549 of 1870, from a decree of the Judge of Moorsheda-
bad, dated the 22nd September 1870, affirming a decree of the Moonsiff of that

district, dated the 29th June 1870.

(a) 4nte, p. 83,
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