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Mr. Qhose for the appellant.—The Judge delivered his judgment without 1871

hearing the reply. He was bound to hear the appellant’s pleader before -——J‘ARDXNE
deciding against him. [Jackson, J—The Civil Procedure Code does not v
expressly say that yon are entitled to be heard in reply asa matter of right.] TARINI'MOHAN
The practice of all the English Courts is in favor of my contention, and it is a SEX.
well-known rule of practice that the Jndge must hear the appellant’s reply if
the respondent has satisfied bim that the decision appealed from is correct.
The certificate of the pleaders in the ease showed under what circumstances
the appellant's pleader was not heard in reply. It is impossible to say that the
reply would not have made some impression on the Judge's mind favourable to
the appellant, having regard to the circnmstances of the case.

Baboo Kali Mohan Das for the vespondent said that the vakeel for the
appellant did not insist on being heard. It was his duty to do so. The
certificate therefors does not go far enough.

The judgment wag delivered by

Coucn, C.J.—On the ground stated in the 6th ground of the momorandum
of appeal, the deoree of the lower Appellate Court is set aside, and the case
sent down to that Court for re.trial.  The costs of this Court will be dealt with
by the lower Court as costs in the cause.

Bojore Mr. Justice Bayley and Mr, Justice Ainslie:

L. G. CROWDEE (DEFENDANT, No, 1) v. BHEKDHARI SING AND oTHERS 1871
(PraINTIFFE)* Jnue. 9, o

—_—

Jjmali Lands—Growing of Indigo—Co-sharers, Rights of.

Several persons jointly held lands which were not divided by metes and bounds  See also
bat in specified shares. One of the shargholders leased out his share or interest 12 B.L,R.191
in thelands. Thelessee sowedindigointhe jointlands. The other shareholders
brought a suit to restrain the lessee of their co~sharer from growing indigo on the
lands.

Held, that a co-sharer cannot use ijmali lands so as to alter the condition of
the property as regarda the other sharehelders without their consent ; that indigo
as & crop being valueless for purposes of distraint, the lessee must be restrained
from growing it without the cousent of all the proprietors.,

Baboos Nilmadhabd Sen and Khettranath Bose for the appellant.

Baboo Chandra Madhab Ghose for the respondents.

Tue facts of this case and the argaments are sufficiently stated in the judg-
ment of the Court which was deliversd by

*Special Appeal, No. 320 of 1871, from a decree of the Subgrdinate Judge of
Bhagnlpore, dated the 8th February 1871, modifying a decred of the M oonsiff of
that district, dated the 28th November 1870.

(1) See Sadabat Prasad Sahu v. Foolbask Koer, 3 B. L. R., F. B,, 31,
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Awvarte, T.—In this case the plaintiff sues to restrain the defendant from
growing indigo on lands which are the khodkast lands of the plaintiff, and:
on lands which are the ijmali ryotti lands of all the joint proprietors inthe

BBE:I;H apg Vilage, which, the plaintiff alleges, the defendant had attempted to cultivate by

SinG.

force. The plaintiff states his share to be 2 annas 15 gandas in the whole
village.

The defendant holds a lease of 1l-anna 2 pie from one shareholder, and
3-annas 174 gandas from another shargholder, in all a little more than 5§ annag.

The first Court gave a decree to the plaintiff.

The lower Appellate Court has ordered & remand with a vi ew to ascertain
precisely what lands the plaintiff alleged  to be khodkast and whatlands he
alleged to be ij mali.

In special appeal it is contended that the.suit ought not & o have been enter.
tained, as no relief conld be granted to the plaintiff without depriving the.
defendant of his just rightsin the ijmali lands, and that the special appellant
was perfectly entitled touse and enjoy the sh aresof the lands leased to him
in any way that suited him best; further that, if the culbivation of indigo
appeared profitable to him, he. could not be restraived from growing
iton theland by the other co-gharers; and theat, if any injury arises to the
other co-shavers, they have their proper re medy by an action for damages. 1f
no immediate injary were likely to arise from the cultivation of the ijmali
Jands with indigo, it would probably be advisable to leave the plaintiff to the
remedy suggested, but it appears tous that there is an immediate injury in
this way, that the produce of the lands is. hypothecated for the rent; and if the
lands are cultivated with crops that are ordinarily grown upon them, those crops
are such as the shareholders, if'they have occasion to resort tp the process of
distraint for a realization of their rent, may profit ably attach ; but if, in lieun
of such ordinary crops, the crop of indigo be substituted, thatcrop becomes
porfectly valueles to all but the partionlar per sons who have the means of
converting the plants into the manufactured article. In the case of Gurudas
Dhaur v. Bijari Gabind Boral (1), it was held by  Mr. Justice L. &. Jackson ag

(1 ) Before Mr. Justice L. 8. Jackson A co-sh arerin landed property hasno
and M r. Justice Glover. right to do anything which alters the
condition of the joint property, without:

The 16th July 1868. the consent of hisco-shovers. 1f he thinks

his interest in the property might be im.
GURUDAS DHUR AND OTHERS proved by works of a particular charac -
(DrrENDANTS)w. BITAIGABIND BO- ter, he caneffect a pa rtition andimprove
RAL anp orugss (PLAINTIFFs).* his particular share.
It seems in th is case the plainbiffin~
Baboo Rajendra Nath Rose for the ap- terposed when the defendant commenc-
pellants. ed the infringement of his {plaintifi*e)
rights. The suit was reasonable, and the
Baboo Bhagabiti Charan Ghose for the Julge was quite right to order the removalk
respondents. of the materials of the bujlding itself
JacksoN, J.—We think that the deci. ag far as;it:had gone. )
gion. of the lower a(ppellate Conrt in this ‘The special appeal is |dismissed with
case ig quite correch. . costs. v
*Spacial Appeal, No. 287 of 1868, from a decree of the Judge of Moorshedabad,
dated the 29th November 1867, reversging a decree of the Moonsiff of that district.
dated the 20th July 1867.



