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IR71 We think that, I1lthough under section 180, the Deputy Magistrate was
--I-~--competent to dismiss the complaint, if in his judgment there was no sufficient

MA~T::EoF ground for proceeding in it, this was a case in which the Deputy Magis<
THE P~'TITION trate ought to have made some enquiry to satisfy himself that the proceedings

M
OFGAUR of the Police were not, as stated by the potit.ioner, part ial and improper before

OllAN SING. I . th t't' d ti '1 W di D M'c lal'gmg e pe I iouer un er sec IOn ~ I. e irect the eputy agss-

trate to proceed with reference to the ahovo remarks.

Before 1f[J'. J~tstice E. J acleson. and Mr. Justice Mooherj ee,

1871 THE QUEEN v, HARGABIND DA'l'TA SIRKAR AND OTJIERS.*
.IJ.~tg~tst 14.
------.Tvial on a Sundcty-l1-reg1dMity of n'oceeding-Cl'i'IYdnal Procedure. Godo

(Act XXVof1861), s. 171.

A Magistrnte, while travelling in his district, tried a case partly at a place
called Oluhati, whore ho took the "tatomcnts of the accused persons to

em·t:1in charges, 'I'his took place On the 24th Jnn€ 1871. He then fixed Sunday
next at noon for the further trial of the cnso, to be hold in another viIlagoe
called Nnndail. On the Sunday the witnesses for the defence ea me to the

l,]acCllnamcd, but at 3 P, M" instead of noon. The MItgistmte, after waiting

an hom- beyond the timn fixed, moved on to the next village in his dis·
trict. 'I'he Magistrate then sentenced the defaulting witnesses for their
absence at the appointecl hour under section 174 of the Penal Code to one

month's simple imprisonment.
The Sessions Judge sent up the procecding s to the High Court "nnder section

434 of the Criminal Procednro Co.Ie, on the ground that three errors of law
had been committed hy the MagistTn.te :

1st, In fixinr< Sunday as the day for heltring; 2nd, in assuming the delay,
only throo hours, to he int.ontionnl; and 3rd, in retaining the case on his own

e, because sectiun 171 of the Criminal Procedure Code renders it obligatory
for a Magistrate to transfer a case under section 174 of the Penal Code to
nether officcr for trial.

The judgment of the Court was delivered by

JACKSON, J.-We are far from satisfied with the proceedings of the Magi€!'­
trate in this ease. Herumits that he ought not to have tried the charge
but to have transferred it ttl another Court. His sentences are unneces­
sarily severe. He was very wrong to fix Sunday for the trial of the case

It is a recognized holiday, ana the witnesses might, on that account, have
refused to attend, That, however, was not their defence. The fact tha.r.
none attended at the appointed time gives the appearance of intentional

absence. But, OIb- the other hnnd, -they may not have known that the
Magist.rate would move away, and their delay of two or three hours may

'" Reference under Section 434 of the Cod,> of Criminal Procedure.
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have been accidental.

moving about from to

not necessary to pass

expired.

This system of trying cases by Magistrates, while
, ------day, must be very haraesing to all parties. It is

further orders in the case as the sentences have

Before Mr. Justice Kemp and lb. Justice Ainslie,

IN THE MATTER OF THE PETlTlON OF BHABADA D.~SI.*

Act XXVII of 1860-0ertificate of Administratian-Pawor af Judge to recali
a Ceriifieaie of Administration.

A ocrtiflcate of administration granted under Act XXVII of ISGO may be re-
called, if it has been obtained by false and fraudulent statements.

Baboos Mahini Itlohan Roy and Abhai Charar; Bose for the appellants.

Baboo Kali Mohan Das for,the respondents.

THE facts of the case sufficiently appear in the judgment of the Court, which
was delivered by

KEMP, J .-This is an appeal against the order of the J Ildge of Hooghly,

cancelling a certificuto granted by him to the appellants, Durgn Dus Ghoso

and Prern Chand Ghose, under Act XXVII of 1860. It appears that these

parties applied for a certificate to administer the estate of their brother
lS'ahin Chandra, deceased. In that application they stated that Nabin Chandr",

had died without a wife and without issue-"SriMm," is the word used­
They sncoee,ded in obbainina a cerbificate. Subsequently the widow of Nabin

Ohandra petitioned the Court, stating that a gross fraud had been committed

by her brother-in-law , that she WI1S the widow of Nab in Chandm, ami as such

under the Hindu Law, entitled to a certificate in preference to Durga. Da~
and Prem Chand Ghose. Upon this the Judge Instituted an enqniry, and,
after taking evidence on both sides, he has <lome to the deliberate conclusion

that the certificate was obtained by the applicnnta fraudulently, and that thei r

story now set up that the widow of Nabin Ohandra was unchaste, and fhere ,
fore not entitled to inherit or to obtain a certificate, was false. This
being a regura.r appeal, the whole of the evidence has been read to us and

commented upon. We concur wit h the Judge in holding that this evidenc e

is not reliable. It is very clear even from this evidence that the offence, if

nny off,ence was committed was condoned by the husband; that he continned

to live with his wife, and that after his death, his wife WI1S acknowledged by

her father and lived with her father. There is also evidence that she performed
the shraah of her husband, and there is the evidence of the Doctor, an

""Miscellaneous Regular Appeal, No. 146 of 1871, from an ~order of the Judge of
Hooghly dated the 21st Febrnary 1871.
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