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Before MI'. Justice Kemp and MI', Justice ,'1.inslie.

IN THE MA.TTltR OF THE PETITION OF GAUR MOHAN SING.'*'

Criminal ProcedureOode(Ad VII1oj1869), 8. 249--PenaWode(ActXLVoj1860),s. 211

Procedure before framing a charge under section 211 of the Penal Code.
The Seas ious Jndge ef Hooghly submitted the following case for the opinion

of the High Court:

"The petitioner first applied to the Police, accusing certain persons of
having .Gommitted thaft. The Police enquire d into the case, and reported that
the case was a false one. The petitioner, pending the enquiry, applied to the

Deputy Magistrate, calling the acts of the Police in question, and asking for the
Deputy M-agistrate's personal investigation into his complaint. The Deputy
Magistrate took up tbe petition~with the Police Report, and summoned the petL
tioner on' a faIlle complaint under section 211, without taking any evidence on
petitioner's behalf."

The Sessions Judze cited tho cases of The Queen v . Sheikh Edoo (I) and
Dinonath Gape v. Baroda M'ookop4dhia (2), and continued: "The Deputy
Magistrate was bound to take the evidence of the witnesses of the complain­
ant respecting the matter which he charged against the accused, inasmuch as
it was It charge cognizable under Chapter XIV of the Code of Cr iminalPro­
cedure; aud until he had dono so, and found the charge to be unsustained,
hs Was not justified in dismisaing tho petitioner's case and instituting proceed­
ings against him under section 211 merely upon the Police Report."

The opinion of the High Court was expressed by

KEMP, J.-The rulings quoted by the Judge were passed before Act VIII
of 1869 came into operation. Under section 249 of Act VIII, the provisions

of section 180 )lave been made applicable to trials of offences under Chapter
XIV of the Criminal Procedure Code.

In this case the petitioner charged n number of people with dacoiby,
During the police enquiry the petitioner became dissatisfied with the pro.
ceedings of the Pclice, and charged them with partiality. IIe applied to tho
Deputy Magistrate to proceed to the spot in person and to examine the

witnesses adduced by the prosecutor. The Deputy Magistrate took no action

in the matter; but waited. the report of the Police. The Police reported the
charge as false, and the Deputy Magistrate, without taking any evidence or
making any further enquiry, has directed the petitioner to be tried for an
offence under section 211.

* Reference under sectiou 434, of the Code of Criminal Procedure by tbe
sessions Judge of Hooghly.

1871
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(,1) 2 W. R. o-, 47. (2) 7 W. R. c-, 47.
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IR71 We think that, I1lthough under section 180, the Deputy Magistrate was
--I-~--competent to dismiss the complaint, if in his judgment there was no sufficient

MA~T::EoF ground for proceeding in it, this was a case in which the Deputy Magis<
THE P~'TITION trate ought to have made some enquiry to satisfy himself that the proceedings

M
OFGAUR of the Police were not, as stated by the potit.ioner, part ial and improper before

OllAN SING. I . th t't' d ti '1 W di D M'c lal'gmg e pe I iouer un er sec IOn ~ I. e irect the eputy agss-

trate to proceed with reference to the ahovo remarks.

Before 1f[J'. J~tstice E. J acleson. and Mr. Justice Mooherj ee,

1871 THE QUEEN v, HARGABIND DA'l'TA SIRKAR AND OTJIERS.*
.IJ.~tg~tst 14.
------.Tvial on a Sundcty-l1-reg1dMity of n'oceeding-Cl'i'IYdnal Procedure. Godo

(Act XXVof1861), s. 171.

A Magistrnte, while travelling in his district, tried a case partly at a place
called Oluhati, whore ho took the "tatomcnts of the accused persons to

em·t:1in charges, 'I'his took place On the 24th Jnn€ 1871. He then fixed Sunday
next at noon for the further trial of the cnso, to be hold in another viIlagoe
called Nnndail. On the Sunday the witnesses for the defence ea me to the

l,]acCllnamcd, but at 3 P, M" instead of noon. The MItgistmte, after waiting

an hom- beyond the timn fixed, moved on to the next village in his dis·
trict. 'I'he Magistrate then sentenced the defaulting witnesses for their
absence at the appointecl hour under section 174 of the Penal Code to one

month's simple imprisonment.
The Sessions Judge sent up the procecding s to the High Court "nnder section

434 of the Criminal Procednro Co.Ie, on the ground that three errors of law
had been committed hy the MagistTn.te :

1st, In fixinr< Sunday as the day for heltring; 2nd, in assuming the delay,
only throo hours, to he int.ontionnl; and 3rd, in retaining the case on his own

e, because sectiun 171 of the Criminal Procedure Code renders it obligatory
for a Magistrate to transfer a case under section 174 of the Penal Code to
nether officcr for trial.

The judgment of the Court was delivered by

JACKSON, J.-We are far from satisfied with the proceedings of the Magi€!'­
trate in this ease. Herumits that he ought not to have tried the charge
but to have transferred it ttl another Court. His sentences are unneces­
sarily severe. He was very wrong to fix Sunday for the trial of the case

It is a recognized holiday, ana the witnesses might, on that account, have
refused to attend, That, however, was not their defence. The fact tha.r.
none attended at the appointed time gives the appearance of intentional

absence. But, OIb- the other hnnd, -they may not have known that the
Magist.rate would move away, and their delay of two or three hours may

'" Reference under Section 434 of the Cod,> of Criminal Procedure.


