APPENDIX.

Before Mr. Justice Kemp (Ofg. C.J.), and Mr. Justice Ainslie.
THE QUEEN v. RAJKRISHNA BISWAS (PemiTIONER.)*

Criminal Breach of Trust—Penal.Code (det XLV of 1860), 5. 406—
Dishonesty—Bvidence—Conviction—dAct I of 1871.

Tue accused, one Rajkrishna Biswas, was charged with having committed
criminal breach of trust in respect of a pony, which had strayed and been
confined in the pound at the station of Dumjar under the Cattle Trespass
Act No. I of 1871, by appropriating the same to his own use when it was his
duty as Sub-iuspector in charge of the Police Station of Dumjar to have sold
the animal by public auction under the provisions of the aforesaid Act. The
accused alleged that the pony had been regularly sold by public auction in
full compliance with the law, entries of which fact and of the amount realized
had been duly made in the station and the pound-keeper’s book, and the money
transmitted to the Magistrate’s office ; that the pony then passed through two
hands, and was ultimately purchesed by him from the last owner, who had no
farther need of the pony, and had cxpressed an intention fo his neighbours
of selling it, for his boy, who had taken a fancy to the animal. The Officiating
Magistrate of Howrah dishelived tho evidence of the several successive
purchasers and those present at the alleged auction sale and the entries in the
Police Station and pound-keeper’s books, which were admittedly made by the
witnesses for the prosecution, who were the immediate subordinates of the
accused. He held upon the evidence that no sale took place, though all the
preliminaries to the sale had been performed, and that the possession by the
accused commenced from -the time when the pony had been at his request
tied to & Kudum 'tres where the intended sale was to have been held. Ile thers-
fore convicted him of criminal breach of trust under section 406 of the Indian
Penal Code, and sentenced him to a fine of 25 rupees, or, in default, to rigorous
imprisonment for ten days. In his judgment the Magistrate observed that the

amount credited to Government as sale proceeds weas mnearly the full value
of the pony.

Mr. Samdel move the High Court (AINsuie, J.) under section 404 of the

Criminal Procedure Code to send for the record of this trial, and quash the
conviction and sentence as being contrary to law.

The Court sent for the record.
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Mr. Sandel, for the petitioner, contended that there was mo evidence that
the accused had beenin any manner entrusted with the pony, or with any
dominion over it, or that he had dishonestly dealt with it; that the finding of
the Cowrt below was opposed to such supposition; thak the possession of
impounded cattle remains with the pound-keeper, who is declaved to be respon-~
gible for such catile till actually disposed of : see dcv Lof 1871, scetions 9 and 19,
The petitioner was merely the salesman, The latter part of section 19 of
the Act declared that ““no  pound-keeper shail release or deliver any
impounded cattle otherwise than in accordance with the former part of this
chapter.”” [ Aixsuik, J.—Section 19 prohibits a police officer froma purchasing at
these sales, dircetly or indivectly, so that section 169 of the Penal Code would
mocb this case.]  Sechion 169 could only apply when there hiad been a sale. In
this case the Magistrate found that therc was really no sale, which was also
the casc sof up by the prosecution. Neo doubt the accused in kis defence
admitted that there was a sale, but he also declared #lat he eame by the
pony scverul months after honestly, and that the sales of the pony previous to
his purchase were all bond fide transactions.

The judgment of the Court was delivered by

Kemp, J.—The petitioner Rajkrishna Biswaz has been convicted, 'by the Offic
ciating Magistrato of Howrak, of the offence of Criminal breach of trust, and has
been sentenced, under section 406 of the Indian Penal Code, to pay & fino
of 25 rupces, or to suffer rigorous imprisonment for a porim"i of ten days,
It appears thiat the petitioner was a Sub-inspector of Police stationed at the
Thanah of DPumjar. A pony marve was brought to tho pound at the
station, and after eertain preliminaries were observed to bring about the sale
of tho pony, which had been kept for some time in the pound, the petitioner
purchasod the pony for Re, 6. Under scctien 19 of Act I of 1871 “ no officer
of Police shall, directly or indireetly, purchase any cattle for sale under this
Act.” The petitioner before the Magistvato alleged that thore had been a
sale under the Act, and that one Gapi Nath Sarder had purchased the
pony for 4 rupees, and that an eniry bad been made in the diary to that effect.
Subscquently the 'petitiouer purchased the pony, after it had passed from
Gapi Nath to another party, who again sold it to the Sub-inspector.

The Magistrate, havever, has found on the evidence that no sale took
place, and as we have alrcady obscrved, has convicted the petitioncr under
section 406. Now, te constitute the offence of criminal breach of trust it
must be shown that the petitioner was entrusted with this property,
that is with this pony, or Lad dominion over this pony, aud that he
dishoneslly mis-approprinted or converted to his own use that pony.
There must be an intention proved on the pavk of the pelitioner to
cause wrougful gain or wrongl{ul logs to coustibuie the offence of criminat
breach of trust. The Magistrate in his finding and senteree clearly states
that the petitioner paid ahnost the approximste value of the animal. It ie
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to ke regretted in this case that the Magistrate did not procced under section 1871
‘19 of Act I of 1871 taken with section 169 of the Pomal Code, but as the
Magistrate {has found on the evidence that no sale took place, and has
convicted the petitioner under section 406, we must hold as a point of law RA.TKI.{ISHNA.
that the petitioner has not committed any such offence as to bring him under Blswas.
the provisions of section 403,—namely, that he has not dishonestly wmis-appro-

priated or converted this pony to his use. We therefore think that the

conviction must be set aside, and the fine refunded.

TiuE QueeN
v

Before Mr. Justice Bayley and M. Justice Paul.

MUSSAMAT ANISUL FUTWA axbd anvoturr (Derewpants) ». MUS. 1571
SAMAT CHANDO (PraINtirs) axp oTHERS (DeFeNpawes).® July 5.
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Duty of an Appellate Oowt«—‘Dcfcct in Investigation—Insufficiency of Finding.
Muonshi Mahomed Yusaf for the appellants.
Mesars. C. Gregory and R. K. Twidale for the rospondents.

Tnr facts of the case and the arguments arc sufliciently noticed in the
judgment of the Court which was delivered by

Paur, J—In this casc the plaintiff sued the defendants (fhe vendor and
his vendee) to recover possession of certain property sold by the first
defendant to the second, on the ground that he was entitled to pre-emption
by right of partnership—i. e., by reason of being a Shafi Kaalit,

The plaiutiff alleged that at onc time he and the first and second
defendants or their ancestors were joint, but that a partition had taken place,
by reason of which the defendant No. 2, »iz, tho present purchaser, or his
ahcestor, became separate in respectof the very lands in snit from ibo plain-
tiff and from the defendant No. 1 who continued joint. The plaintiff theve-
fore had to ecstablish that the defendant was a stranger before he could
succeod iu obtaining from his hands the whole of the property in suit, and
the onus of proving that there was a parsition or separationlay on the
plaintiff.

The first Court for reasons which appear to be somewhat strong, came
to the conclusion that mo partition had taken place ; that the plaintiff and
the defendant were Shafi Khalits ; and, holding that the plaintiff had not

performed the preliminaries, dismissod the plaintifi’s suit,
The lower Appellate Court, making carcful investigation and sensible

remarks, has como to the conclusion that the prescribed preliminaries for.

* Special Appes), No. 109 of 1871, from adecree of the Subordinate Judge of
@yah dated the 26th November 1870, reversing a decree of the Moonsiff of that

district, dated the 2 8th March 1870,



