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indicate, is that those damages should be assessed at 3,000 -----rupees.
J1tdgment for plaintiffs.

Attorneys for the plaintiffs: Messrs. Oollisand 00.

Attorneys for the defendants: Messrs Bernere, Sanderson.

and Upton.

[APPELLATE CRIMINAL.]

Before M1•• Justice L. S.Jackson anrlllfl'. Justice MUter.

THE QUEEN v. RARI PRA SAD GANGOOLY AND OTHERS, PRISONERS•• -----
Special Verdict-Trial by ~'l,wY-Oj'iminal Procedure Coda (Act XXV of

1861)-Penal Code (Act XI,V o(1860), se.330, 348.

The prisoners were tried under s, 330 or the Penal Code (ror voluntarily
causing hurt to a girl) and under s. 348 (for wrongfully confining her). Cir­
cumstances of aggravation weretnlleged, as lifting up and using a sword, of
lowering the girl into a well and of pricking her with thorns. The jury in
their verdict stated that they disbelieved these allega tions and also the
eharge of illegal confinement, but that they believed th at some slaps had
been given. The Judge then asked the jury whether they convicted on
either, and, if so, which head or charge. They answered that they believed
the prisoners had beaten the girl. and that they convicted them under s,
3S0. HfU that the question put by the Judge to the jury was a proper one,
and not One of law. The conviction was upheld.

Sucb a case is not governed by the rule of English law as to special verdicts.

THE prisoners were tried by jury before the Court of Session
at Zilla Nuddea ou charges framed under s. 330 of the Penal
Code (voluntarily causing hurt to a girl) and under s. 348
(for wrong-funy confining her).

They pleaded Nat Guilty.

From the reco-rd of the OOU1't of Sess-ion it appeared that
the jury 'by their unanimous verdict found ODe of the accused
persons tried on that occasion not guilty, on both heads of
charge, and also found the pcisoners (appellants) not guilty.

" Criminal Appeal, No. MO of 1870, from an order of the Sessions Judge
of Nuddea, dated the 8th June 1870
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1872 011 011e head of charge, namely that under s. 348 of the Penal
THlc QUEEN Code, but found them severally guilty on the other head of

HAR;-PRASAD chal'ge under s. 330. They were sentenced to six months'
GANGOOLV. rigorous imprisonment.

A motion was made before the High Court to set aside the
verdict, supported by the following affidavit:

" I am the brother of Had Prasad Gangooly, und I conducted the
criminal case of The Queen v. Hari Prasad Gangooly and others in the
Sessions Court at Nuddea. The jury, when they came to Court, after
retiring to return their verdict, informed the Judge that they did not
believe the lifting up, or the using of the sword at all, lowering into a.
well, or pricking with boola kania (thorns) and illegal confinement, but
they only believed that shamanya Iiurt« chappurta mara 110ya chilo

(~:m:rt ;{J l;\1?tl1>t9t~ ~ 11t~i ~:hJtf~rr,) that ordinary slaps were

given. But the Judge, instead of applyin~ the law himself in the
matter, asked the jury whether the ease fell under s. 330 of the
Indian Penal Code. TIle foreman, without further retiring with his
companions to consult, returned an answer in the affirmative, although
no copy of the Penal Code was before them, neither did the Judge
point out and explain to them the section in question."

The contention was that the record did not truly represent
what had happened; that the jury had by their finding negatived
the principal circumstances of the charge: that th~y had in
fact given a special verdict, which was tantamount to a verdict
of not guilty, and which the Judge was bound ~o receive and
record; and that the Juilge, in asking the jury whether they
found the prisoners guilty under s, 330, had in fact put to
them a question of law, and had thus committed an irregu­
larity which was fatal to the conviction.

Copies of the affidavit and petition accompanying it were sent
hy the directions of the High Court to the Court of Session,
and tho Judge was directed to transmit the proceedings, with
any observations on the matters stated which he might have
to offer ; and, as the ,Judge, before whom the trial was held, had
left the district, it was suggested that the present Judge should
take down tho statements of the officers of his Court who had
heen present at t110 trial.

The officiating .Judge sent up what appeared to their
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Lordships a very meagre return; but it contained a statement of _
the person who bad acted as foreman of the jury on the trial
which was in the following words:

" I 'was .foreman of the jury that tried Hari Prasad Gang ooly. We
Raid to the Judge that we did not believe the evidence as to letbinrr
down It well or as to pricking with thorns. 'I'ho Judge then asked
us whether we convicted on either head, 01', if so, which head. We
said we believed the prisoner had beaten the girl, and that we convicted
under s, 330. I cannot at all be certain whether T, or any of us, used
the word" 8hamanya." 1 certainly said' char chapor?"

Mr. Anstey and Mr. Ghose for the prisoners.

Mr. Anstey, in support of the motion contended that the
verdict of the jury amsunted to a verdict of not guilty, The
prisoners were charg-ed with voluntarily causing- hurt under
B. 330, and with wrongfully confining- the girl under s. 348
of the Indian Penal Code. The verdict was that the prisoners
had merely committed an assault by slapping the Q"irJ. The
prisoners should have been at once released upon this special
verdict. It was improper for the Judge to question the jurors
as to whether they convicted the prisoners, and, if they did,
under which of the sectioas mentioned. The facts found by,
the jury: viz., the slaps given to the girl, could not support a
conviction under s. 330 which is one of causing hurt. The
Judge should have decided this himself as it was a question
of law and not have left it to the jury-Elliot v. The South
Devon Railway :(1). The prisoners were Dot charged with
assault merely, the verdict, therefore, amounted to one of not
gnilty. The jury are not bound, nor are they competent, to
find prisoners guilty under any particular section, but they are
simply to give their verdict upou a question of £act upon the
evidence. Where they do this unmistakeably as in this case
their opinion ought not to be asked upon a question .0£ law.
The Judg-e is bound to take the verdict of the jury as it is
given without putting questions the answer to ~hich referred
to a particular section of the law. All considerations of this

(1) 2 Ex., 725.
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1872 kind must be dealt with in the same way as in England. There
THE QUEEll is no difference between a jury here and one in England. except

HARI ~RASADwhere the law makes speci al provisions in regard to juries
GANGOOLY here. The English rule therefore must govern aU questions

regarding special verdicts. Even if the conviction is good
the punishment is too severe.

Mr. Ghoee on the same side.-The verdict of a jury when
once given must be accepted as it is. The Queen v. Gorachand

Ghose (1). The verdict in this case amounted to a special
verdict, and the Court has no power to add to or vary a
special verdict as given by the jury-Dean of St. Asaphs

Case (2); Rushel's Case (3) ; Me.~8enge"'8 Case (4) ; Rex v. .Fran­
cie (5). Hawkins' Pleas of the CrOWD, under the head of

('

Special Verdicts. .

JACKSON, J.• {after stating the facts as abo ve and adverting to
the statement made by the foreman of the jury, continued)-This

statement it will be seen do es not agree precisely with the a.llega­
tions of the affidavit and petition; but it undoub tedly shows that
a communcication took place between the Judge and the jury
which has not been made to app.ear on the record. Baboo
Aushutosh Chatterjee, a. vakeel of this Court, who was then at
Krishnaghur and was retained for the defence of 'lihe peti­
tioners, has since furnished us with a memorandum of his

recollection of the circumstances. He differs in only one par­
ticular of any importance from the foreman of the jury, in
that he represents the Judge as having asked the 'jury whether
they considered the case to fall under s, 330, Indian Penal Code"
while the foreman's account of it is that the Judge asked
whether they intended to convict under either head of charge,
and if so, under which. The foreman's account appears to us
the more probable, it was committed to writing: three weeks
earlier than that of the pleader, and besides, the foreman, as
being the person to whom the question was addressed, is perhaps

(1) 3 B. L. R.,' F. R, 1.
(2) 21 Howell's St. Tr., 847, 951, ei. seq.
(3) 8 Bac. Abr,. Tit, Verdict, 10I.

(4) Ke1yng's Rep., 72.
(5) 2 Str., 1015.
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the most likely to remember it accurately. The nffidavit 1871
indeed contains a similar statement as to the Judges question THE QUEEN

relating exclusively to s, 330, but the affidavit is that of H vp'ARI RASAD

the brother of the chief accused, and cousequently that of GANGOOLY

an interested party, and moreover it is to be observed that
it was the Judge's business to arrive at the finding of the
jury on the second head of charge as well as on the first,

and in point of fact there is a verdict of not guilty recorded
on the second as there is one of guilty under the first head of
charge; aud we therefore think the Judge must have put the
question as to both. The matter indeed is only of importance
as bearing ou the possibility of the jury's answer being bronght
about by a sort of suggestion from the Judge that they should
give a verdict of guilty ~nder s. 330.

On these materials we have to determine
1st. Whetherlthe proceedings are defective and void in law?
2nd. Whether the conviction is in accordance with the real

intention of the jury?
The points taken by the learned Couusel for the prisoners

were these :-that the prisoners were entitled to their discharge
by reason of the omission of the Court below to record the
special verdict which in truth the jury returned, and which
the Court'was bound to receive; that the jury certainly meant
l\ verdict under one of the general exceptions contained in
s, 95, Indian Penal Code, being' in other words a verdict of
acquittal: that the -Iudge was not competent to put to the
jury a question of law, and that the enquiry as to s, 330 was
such a question; that the first verdict of the jury, which was

their real verdict, was one of not guilty, as the prisoners were
not on their trial for assault which was the only offence of
which the jury found them guilty j that the jury were not
absolutely bound to find one way or the other; that the jury
were not competent to find the prisoners guilty under a par-ticu­
Jar section of the Penal Code, and that as the jury had acquitted
the prisoners, there could be no new trial. It wt\s also objected
that the Judge had not properly summed up the evidence} and
lastly that, supposing the verdictand convictiou to be supportable,
the sentence was excessive and cruel.
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1872 The arguments addressed to us were chiefly based on the
THN QUEE:-f assumption that the "trial by jury" spoken of in s. 322 of

v. the Code of Criminal Procedure is the system of trial by jury
HART PRASAD •

GANGOOLY prevalent III England, except where and in so far as it is expressly
modified by the provision! of the Code, and accordingly a number
of Bnglish cases were cited, and Eng-lish law books were referred
to (Hale, Hawkins, Bacon's Abridgment, &c.) We have not
thought it necessary to examine those cases, partly because we
consider the assumption quite unfounded, and partly because they
generally did not touch the point under consideration, but related
to the powers of a Court to vary or add to a verdict once recorded.
'The trial by jury spoken of in s. 322, Code of Criminal
Procedure; is, we have no doubt whatever, the mode of trial
described in the 23rJ. and 26th chapters of that Code, and nothing
else. It was observed that the word juror was not defined in the
Code, and from this the inference was said to follow that we must
resort to the English definition of juror as being familiar, and well
ascertained. But neither is the term assessor defined, and it will
hardly be contended that we shall derive 'any information as to
the meaning of this term from the English Criminal law. Th 0

fact is, as most people conversant with the criminal law of Bengal
are aware, that both notions, that of juror and that of assessor,
are taken, greatly modified and expanded no . doubt, from the
Bengal Regulation VI of 1832, which made, so to say: the first
breach in the system of " trial and punishment under the provi­
sions of the Mahomedan Criminal Code." A reference to 01. 4,
s. 3 of that Regulation will show with w'h.at sort of functions the
Legislature of that day clothed persons who were called jurors.
Under the Code, no doubt, in the places, and in respect of the
class of offences, and for such period of time as the Executive
Government directs) the jury of British India decides upon the
facts in criminal trials. But jurors who are not iurati at alIt
who may determine by a prescribed majority, and whose func­
tions may cease at any time on the publication of an order in the
Gazette, are clearly not the jurors. nor is the system of trial in
such circumstances the system of England. We are of opinion
that, when tho proceedings upon a trial by jury in the Mofnssil

are consistent with a reasonable construction of that part of
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the Procedure Code where such trial is provided for, the pro-_~~
ceedings are good in the absence of any distinct ruling to the THE QUIIEN

contrary, and ought not to be examined by the light of English HARI ~RASAD
rules of prooedure. GANGOOLY.

By s, 379, Code of Criminal Procedure, it is provided that
after the Judge's summing up "the jury shall deliver their finding
upon the charge." Now the charge must certainly mean the
whole charge, and, in respect of offences under the Indian Penal
Code, the section which relates to the offence is an essential por­
tion of the charge, S. 23,1 is in these words. "The charge shall
describe the imputed offence as nearly as possible in the language
of the Indian Penal Code and shall refer to the section under
which such offence is punishable." 'I'ho jury aro thus apprizod
that tho heads of charge JaIl respectively uncler particular soc­
tions of tho Penal Codo and tho Judge's direction to tho iury in

tho case before us Opf)J1S with the statement that tho accused

arc charged with such and such offences under the sections
specified.

'I'hc law docs Dot prescribe any specific form in which the jury
arc to return their finding, aud we are of opinion' that they are
at liberty to deliver it ill any form which they think fit, and if
that finding is not exhaustive a" to the facts in issue which go to
make up the charge or charges, \VO have no doubt whatever that
it is competent to the Judge, <},11(1 is indeed his duty, to put such
questions to them as shall elicit a complete finding'. We also
think with advort enco to the observations already made, that a.
question whether they find the accused guilty of the chargo
under one of the sections named, and if so under which, is unob­

jectiona,ble, where it is clear that the jury have the distinction
between such sections present to their minds, and that putting

such a question is not putting to them a question of law. It is
merely a short way of stating something quite familiar for the
moment to the questioner ;1,n<1 the porson questioned, and it is
mconeistont with common sense to require that a question so put
should contain evory word of the section referred to, which would
be needful if this objection is good for auything . '

It cannot be doubted indeed that the record should contain an
accurate statement of every communication between the J udge

74
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1872 and the jury, and it appears certain that in this respect the record
THE QUEE:'I of tho case before us is defective ;tbut it is also manifest that the

1L(RI ~llABAD accused have not been prejudiced by the omission.and that being
GANGOOIJY. so, B. 439 precludes any interference with the conviction on this

ground.

We therofore think the trial is not vitiated in point of form by
anything which took place, and we also think that the Judge
sufficiently complied with the requirements of the law that he
should sum up the evidence. '1'110 summing up is not perhaps
very masterly, nor such as to satisfy criticism, but that, we ap­
prehend, is given to few Judges in the Courts of Session, nor is
it an invariable accomplishment of .Juoges elsewhere, bub the
Judge in this case has recapitulated wh;tt the witnesses said, has
pointed out how it bears upon tho charges, has drawn attention

to what he considered its weakest pm·ts, and given what appear
to us very sensible suggestions to thA jury in respect of the con­
clusions to be drawn from tho evidence. We cannot therefore
say that thoro has boen any failure on this head either.

Tho question remains whether the verdict as recorded is any
other than what the jury really intended, and wo think there is
in truth no pretence for saying- so. Milch stress has boen laid
on the fact that the jury expressly negatived. tho specific acts
of violence alleged, such as the URe of a sword, the pricking- with
thorns, lowering into a well, and so fourth ; and in the ll!'lEl which
may perhaps be conceded to have taken place of the word.
« sharnanya" as qualifying the beating which they found to have
been committed.

It has bean supposed that the Bengali word in question
means "slight," and that the jl1l'ors mount by this a beating
so slight as to bring' the case within the meaning of s, 95 of
the Indian Penal Code, although the improbability of the ;jury
having meant to find any such thing, which was not even sug­
gest on the prisoucrs behalf in the course of the trial. is
obvious enough. Upon such a point the opinion of this Bench
may perhaps' be entitled to some weight, and we think tha t
1I10l'e probably the word was l1~()d in its proper acceptation
of "ordinary," or "common" so as to mean a beating with
11 man'auaturel weapons 0.£ offence, to wit, his hands and feet,
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and this opinion we consider is borne out by the almost conelud. 1'872

ing words of the Judge's direction, in which he refers to the 'l'HE QUEilN

other acts charged as probably circumstauces of exaggeration. H 'pu.
ARI RAGaa.

Those acts if proved would uo doubt have greatly aggravated GaNGOOL Y

the offence, but they are not essential to the crime of causing
Cf hurt" for striking with the hands, even with the open hand,
might very well, and probably did, cause (C hurt," that is bodily
pain, to a child of tender years; and when as above intimated,
the jury in our opinion knew very well what they were doing
when they brought in a finding of guilty under s. 330, that
makes their meaning unmistakeable, both as to the hurt, and as
to the intent.

We therefore think the finding and conviction on all points
unimpeachable. We ha~ only further to consider the sentence
passed, and here we think the Judge has not given effect to the
finding of the .JUT'y, which expressly negatives all the circum­
stances beyond a beating and slapping, for the purpose stated,
and then the relationship between the parties must not be lost

sight of, for although it does not appear that tho accused were in
any position of authority over the girl, yet the chief accused

is undoubtedly a near relation, and on these findings the sen­
tence passed, six months' rigorous imprisonment with added
fine, is in our opinion much too severe: rigorous imprisonment in
particular, we think ought not to have been inflicted. Oousidor­
ing therefore that the accused underwent imprisonment of that
description for nearly three months, we think they ought not to
return to jail, but ought to be discharged on payment of tho
fines imposed.

The sentence passed by the Court of Session is therefore
altered to one of imprisonment for two months and 3.;. half, which
the accused have already suffered, and they arc therefore to be
discharged on payment of the fine, and in default they will be
!urther imprisoned, but not rigorously, for the space of two

months each.

Sentence modified,


