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> keeping with their petition of 1841, The evidence does not raise
" the slightest donbt in my mind as o the absence of any separa-
tion, and it was for the party pleading separation to prove it.
I would dismiss the appeals with costs.

Appeals dismissed.

Before Mr. Justice Norman, Offg. Chief Justice, and Mr. Justice dinslie.
SRIMATI BRAMAMAYI DASI, Represexrarive or vHE ate KRISHNA

KISHOR GHOSE (Pramvtire) v. JAGES CHANDRA DUTT axp
OTHERS (DEFENDANTsS.)*

Hindw Will—Construction of Hindu Wzll—-Issue—Act XXI of 1870—
Succession Act (X of 1365), 5. 102,

Where a testator directed in his will that (¥st) “ on the death of either of my four
song leavi&'; lawful male issue, such issue shall sncceed to the capital of principat
of the respective shares of his or their deeceased father or fathers, to be paid or
transferred to them respectively on attaining the full age of twenty-one, years;”
(2nd), “if either of my four sons shall die leaving msle issue, and the:
whole of such issue shall afterwards die under the age of twenty-one years.
and without male issue, the share or shares of the sons 'so dying shall go and be-
long to the survivors of mv said sons and to my two grandsons {named in the will}
for life and their respective male issue, absolutely after their death ; and (3rd),
“ on the death of either of my sons without leaving any ¢ male ‘issue,”
his share is to go and belong to the survivors of my said sonsend my two
grandsons (named in the will} for life,'and their respective male issue absolutely
after their death in the same manner and proportions as hereinbefore described
respecting their original shares .” It was Aeld

1st—That a vested interest was conferred upon the issue fmmediately upon the
death of the father. The expresssion “to be paid or transferred to them respectively
on attaining the age of twenty-one years” was a mereattempt to defer the period
of payment to or enjoyment by such issue.

9nd—That the gift over was void, because the event ou which it was to take
effect might be indefinitely remote, even if the words “male issue™ be construed
as meaning sons. The meaning of “male issne” is not confined to sons alone.

3rd—That, in accordsnce with the ruling in Ganendra Molian Tagore
v. Upendra Mokan Tagore (1}, a gift by a Hindu to a person not ascertained
or capable of being ascertained at the time of the death of the testator cannob:

*Regular Appeal, No. 235 of 1870, from a decree of the Judge of 24 -Peorgun-
nnhs, dated the 25t1 August 1870,

(1)4B. L, R, O.C, 103.
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take effect: therefore the gift to the unborn male jsste of the sone ‘and prandsons 1871

of the testator must fail. Where there is a gift to a class, and some persons con- P———

stituting such class cannot take in consequence of the remoteness of the gift or po, v,y iyy

otherwise, the whole bequest must fail. Dast
Held also, in accordance with Ganendre Mohan Tagore v. Upendra Mohan JacES '&“N‘

Tagors (1) that a Hindu cannot under any circumstances make & gift by will to ~ . s Do,

an unborn person or persous,

—

On the 9th September 1866, Cali Das Dutt,%a member of a
joint Hindu family, borrowed Rs. 15,500 from Krishna Kishor
ghose and gave hima mortgage of his share of certain por-
certies belonging to tho Dutt family, vi2., Lot Poroi, talook
No. 351, a putni tenure called Dihi Nouggi, &c. and certain
permanent ticca tenures within the putni, In the same month
Kali Das Dutt became an insolvent. On the 8th April 1868, the
Official Assignee put up for sale the rights and interest of Kali
Das Dutt in the mortgaged properties, and Krishna Kishor
purchased them. He brought this suit to obtain possession of 5
annas and 17} gandas, as theshare of Kali Das with mesne
profits.

The defendants admitted that the plaintiff was entitled to the
share of Kali Das but they said that they were unable to
wscertain the extent of his share; they denied that they
were evenasked to give possession of his share. They produced
the wills made by the common ancestor Ukur Dutt, and by
Ramnarayan and Ram Mohan Dutt, and said that tho provisions
of these wills had complicated the apportionment of the family
inheritance.

Kali Das did not file a written statement, but appeared and
made an oral statement in which he admitted the plaintiff’s claim, |
und he calculated his own share of the property to be O annas
12 gandas 2 cowries and 2 krants.

‘(1) 4 B.L.R, 0,6, 103,
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The praperty claimed consisted of first, shares in the zemindari 187!
iLiot ‘Poroi ; Lot Poroi had been purchased on the 2ud of April Semam
‘1863 : secondly, simillar shares in the puini talook of the zemin- BR%:g‘“

dari Dihi Nouggi; the putni, of Lot Nouggi had been acquired Faoms Crar,
on't he 11th of August 1864 : thirdly, similar shares in 2,000 "prs Dyrr.
bigas of maurasi ticca jumma iu the putni talook of Dihi
Nouggi, [registered by the Collector on the 10th August 1861
under Act XI of 1859. It appeared to be admitted that, under
the will of Ukur Datt, Ram Mohan, his eldest son, took 4 annas
and 7} gandas ; and each of thelremaining sons, 3 annas and 173
gandas ; and that after the death ofRam Chandra andRamgopal,
Rara Moban’s share was 8 annas and 5 gandas, and Ramvarayan’s
%7 annas and 15 gandas. By the will of Ram Mohan Dutt, it was
declared thatthiseldest son Durga Charan Dutt for his life, and his
male issue after his death, should have a share larger by two and-
a-half pice, or five-eighths of one-sixteenth than his other sons or
two grandsons. Durga Charan therefore received 1 anna 10
gandas and 2 cowries plus 12 gandas and 2 cowries, equal to
2 annas and 3 gandas, making each of the otber shares, that is
to say, that of Kali Das 1 anna 10 gandas and 2 cowries.

Ramnarayan died in 1864, and by his will he left one-third of
his property to Kali Das. Ramnarayan’s share was, as statod
above, 7 annas and 15 gandas, one-third of which is 2 anpas 11
gandas 2 cowries and 2 krants. The plaintiff also claimed that
XKali Das became entitled to 10 gandas and 2 krants, or one-
third of the share of Uma Charan on the death of his son Sri
Nath without male issue. The other two-thirds of Uma Charan’s
share, she said, went to Shib Das the son, and Rajendra tho
grandson, of Kam Mohan.

The question as to the plaintiff’s title to one-third of the
ghare of Uma Charan turned upon the construction of the will
of Ram Mohan, which was as follows :—

“Thisis the last will of me, Ram Mohan Dutt of Mollunga, in the
“ town of Calcutta, banian. T direct that my talooks, zcmindaries, &e.,
¢ subject to the preference hcreinafter given to my cldest son Durga

“ Charan Dutt and his male issue, shall be divided into five equal parts
“ and shares, and I further dircet that each of my® four sons—Durgs

¢ Charan Dutt, Uma Charan Dutt kali, Das Dutt, and Shib Dass Dutb
54
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“ ghall and be and possessed of one of such shares, and shall receive the
« interests and dividends thereof for his own use and benefit during his
# life, and that my two grandsons Rajendra Dutt and Mabendra Nath
* Dutt, sons of my deceased son Parbatti Charan Dutt shall hold and be
« possessed of the other of the said five shares during their respective
“Jives, and shall in like manner receive the interest and dividends thereof
“in equal shares for their own use and benefit; and I further direct
 that, on the death of any or either of my said four sons or of the said
« Rajendra Dutt and Mahendra Nath Dutt leaving lawful male issue,
“ such male issue shall succeed to the capital or principal of the share
“.or respective shares of his or their deccased father or fathers to be
« paid or transferred to them respectively on attaining the full [age of
“ twenty-one years.

“ But my will is and T declare that in” such division my eldest son
* Durga Charan Dutt forlife, and his male issue after his death, shall have
* g larger share by two and a half pice (or five-eighths of a sixteenth),
* more than any other sggs and than my said two grandsons Ra.@endrs
“ Dutt and Mahendra Nath Dutt anything hereinbefore mentioned to
* the contrary notwithstanding.

“ Bat if any or either of my siad four sons shall die without leav-

“““ing any male issue, or, if he or they shall die leaving sach male issue,

“and the whole of such issue shall afterwards !die under the age of
‘“ twenty-one years and without male issue, in such casethe share or shares
« of my said song so dying shall “ after deducting therefrom thé sums of
« Co.” Rs, 2,000 to he paid to each of the widow or widows, if any, and
« the sum of Co’s Rs. 1,000 for the marriage of each of the daughter
“or daughters, if. any, ofmy son of sons so dying) go to and belong
“ o the survivors of my said sons and my said two grandsons Rajendra
* Dutt and Mahendra Nath Dutt for life and their respedtive male issue
“ absolutely after their deaths in the same manner and proportion as
* 18 hereinbefore described respecting their ariginal sharves.

“ I further direct that if. either of my said two grandsons Rajendrs

“ Dutt and Mahendra Nath Dutt shall die without leaving lawful male
*“ issue, or if the whole of snch male issue shall afterwards’ die under
“ the age of twenty-one years and without male issue, his half part of the
“ said one-fifth share of my estate shall (after making the same deductiong
* for the widows and daughters, if any, of such male}issue as provided
“ above for the widows and daughters of my said sons) go and belong
“ to the other of my said two grandsons for life and his lawful mal®
JAssuc absolutely after his death, and if both of my said two grandsons
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*Rajendra Datt and Mahendra Nath Dutt shall die without leaving
& maleissue, orif such male issue shall afterwards die under the age of
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« twenty-one years and witho ut male issue, then the one-fifth share intend. Bramamavyr

“ed for the said Rajendra Dust and Mahendra Nath Dutt and their male

Das1

«issue shall (after making the same deductions for their respective Jaces éx—mx—
¢ widows and daughters, if any, as above provided for the widows and DEa Dnrr.

* daughters of my said sons) go to and belong to my said four sons and
©* the survivorsof them for life and their respective male issue absolute-
‘ly atter their death in thej same manner and®proportions as is above
““ declared respecting their original shares.”

Uma Charan died in 1853, leaving a son Srinath, who died
shortly after his father under the age of twenty-one years, leaving
as his heiress, according to Hindu law, a daughter who appeared
to be now living, but who*was not a party to this suit.

Shib Das died in April 1861. The question as to his share
also depended on the construction to be put upon the following,
passage in the will :—¢ On the death of either of my sons, with-
‘¢ out leaving any male issue, his share is to go to and belong
“ to the survivors of my said sonsand my said two grandsons
« Rajendra Nath Dutt and Mahendra Nath Dutt for life and their
“ respective male issne absolutely after the death in the same
“ manner and proportions as hereinbefore described respecting
_  their original shares.”

The Stbordinate Judge, in whose Court the suit was insti-
tuted, framed the following issues :—

First.—~What is the extent of the shave of Kali Das?

Secondly—Who is liable for the mesne profits ?

The question in the first issue was in fact to what share of the
family estate had Kali Das succeeded by inheritance, The
Judge of 24-Pergunnas, by whom the case was tried, gave the
plaintift a decree for 4 annas.and 3;38y gandas of the properties
in question with mesne profits and costs.

The plaintiff appealed to the High Court.

Baboos Kali Mohan Das and Srinath Das for- the appellan
contended that on the death of Srinath, the son of Uma Charan,
under twenty-one years of age, the share of Uma Charan, under

the will of Ram Mohan, became divisible in equal third parts or-
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1871 ghares amongst his two surviving brothers Kali Das and Shib Dag

Sromare and his nephew Rajendra. The words “male issue’” must be con-
BRA;"_.‘,::‘}“‘ strued from the context to mean sons. So, on the death of the
Sots Sean sons, the surviving b?others took. As to the share ‘of Shib Das,

praDuze he testator merely gives the property to the surviving sons for
their lives. Even if the gift be a gift to the surviving sons, and the
living male issue for life, the latter portion of the gifs, viz., the
gift to the living male issue may fail, and the gift to the surviv-

ing sons may stand, and so the gift may take effect.

Baboos Rames Chandra Mitter, Taraknath Sen and Ashu-
tosh Mookerjee for the respondents contended that the words
“maloissue” in the will could not “be construed as mearting
sons, that, first, tho gift over upon the whole of the male isste
of either of the sons nf Ram Mohan dying under the &ge of
tweuty-one yedr: s,without male issue,was too remote, and therefero
not valid under any law—Bhoobun Moyee Debea v. Ramkishore
Acharj (1) ; and, secondly, that Srinath, on the death of his
father Uma Charan, took an absolute interest in the shave
devised to the issue of Uma Charan. A Hindu can under no cit-
cumstances make a valid gift by will to an unborn person or
persons—Ganendra Mohan Tagore v. Upendra Mohan Tagore ).
The gift in the case of Shib Day’ share fails equally for
remoteness. Itis a gift to a class ; anl if any perséns of that
class cannot take, the gift is invalid, and fails altogether.

Norumax, J. (after stating the facts).—The first: question we
have to decide scoms to be concluded by the decision of this
Court in the case of Ganendra Mohan Tagore v. Upendra Mohan
Tagore (2). Sir Barnes Peacock was of opinion that a Hindu
could not under any circumstances make a gift by will to an
unborn person or persons. Hven if under the Hindu law, there
could be a gift to any unborn person, there can, I think, be no
doubt that, as the law stood, prior to the passing of Act XXI of
1870, the unborn son must have taken immediately at the expira-
tion of the life-interest of the prior taker. The direction in the

(1) 10 Moore’s 1.A., 279 ; see 308. (2)4B, L. R, 0.C,,103.
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will of Rarh Mehan that, “ on the death of either of my four 187
“ gons leavitig lawful male issue, such issue shall succeed to the _ Swmatt
\ . BraMAMAYI
% capital ot principal of the respective shares of hisor their de- Dast
« ceased father or fathers,” in my opinion conferred an interest j \oms CHAN-
which vested in the issue immediately on the decease of the bra Durr
father. The expression ““to be paid or transferred to them respect-
# ively on attaining theage of twenty-one years” is a mere attempt
to defei the petiod of payment to or the enjoyment by such issue.
Bach of the son’s sons would then succeed to, or take, imme-
édiat]y on the death of his father, the captial of, or an absolute
interest i, his share. The case resembles in this respect the Eng-
lish' cases of Sidney v. Vaughan (1) and Chaffers v. Abell (2).
Tt a different construction were put upon the will, the giftto
the isshe would have been void, becauso by Hindu law an
estate eandot remain in suspense or abeyance and without an
.oﬁv'n‘e'r. '
The testator attempts to make a gift over in the event of the
issiie not attaining the age oftwenty-one years. The event upon
which the gift over is to take effect is, ““if either of the four sons
¢ dio Teaving male i:ssue, and the whole of such issue shall after-
¢ wards die under the age of twenty-one years and without male
¢ {saub, in such ¢ase the share or shares of my said sons so dying
“ shall go ahd belong to the survivors of my said sons and my
" scyaid two grandsons Rajendra Dutt and Mahendra Nath Dutt
“for life and their respective male issue absolutely after their
% death in the same manner and proportions as is hersinbefore
« degeribed regpecting the original shaves.”” Now even,if the word
““male issue’ be construed as meaning ““sons,” it is clear that the
eveént on which this gift over is to take effect may be very remote.
A soh might be born t6 one of the testator’s sons forty years after
the death of the testator. The death of such a son’s <on,at the age
of fw‘en‘ty:ye'a,rs, might constitute the event upon which, according
t5 the terms of the bequest, the property would go over to the sur-
viving children of the testator for their lives or their issue abso-
lutely. During all that time, 7. e., the duration of a Jife in being
at the time of the death of the testator, and a perlod which may

(1) 2 Brown’s Par. Cases., 254. (2) 3 Jur..N. 8., 577.
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extend to twenty years and eleven months afterwards,it wounld be
utterly uncertain who would be the person to take on the happen-
ing of the event. Before the passing of Act XXI of 1870, I
believe that there is no case in which it has been held that a
Hindu testator could make a gift to take effect at a period more
remote than the expiration of a life in being (1).

But Baboo Rames Chandra Mitter contended that the words
“‘male issue”’ could not be construed as meaning ¢sons.” To
apply a test, if a son of the testator to whom a son had been born
who pre-deceased him, died living a grandson, if the term ‘‘ male
issue” is fo be restricted to sons, under the first alternative, the
surviving sons and their issue would take to the exclusion of such
grandson. But it certainly could not’be said that such grandson
did not fall within the meaning of the term ““male issue,” as that
expression is generally understood : and it would be repugnant
to the feelings of & Hindu*ncestor that he should be excluded.
In Jarman on Wills, vol. 2, p. 92, a case is given where a similar
point arose in England— Ross v. Ross (2). Construing the words
“male issue” as “descendants issued from his loins,”’ suppose
a son of the testator had issue, & son. a grandson, and a great-
grandson, each of whom might of course be born after the death
of the original testator. The son, grandson, and great-grandson
would be the male issue of the son. Suppose, after the death of
the son, the son’s son, son’s grandson, and son’s great-grandson
were to die all under the age of twenty-one years, it is clear that,
while the great grandson survived, it could not be said that “the
whole of the male issue” of the son had died under the age of
twenty-one years. It therefore follows that the gift over upon
the death of the whole of the male issue under twenty-one years,
&o., contemplates an event which may happen at a period inde-
finitely remote. Until the event happened, it would be wholly
uncertain who would be the person intendedto take underthe

(1) The gift over would clearly be “ and the minority of some person who
void under the 101st section of the shall be in existence at the expiration
IndianSuccessionAct, which enactathat “ of that period, and to whom if he
t“nobequestis valid whereby thevesting  *‘ attains full age’ (eighteen years), “the
“of the thing bequeath:d may bedelayed “thing beaqneat hed is to belong,” per
« peyond the life-time of one or more NorMAN, J.

“personsliving ab the testator’s decease, (2) 20 Beay., 645.
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limitation in the will. The son, the grandsom, and the great-
grandson would have successively taken an absolute interest in
the estate. Each in succession after attaining his full age of
eighteen, might have sold or disposed of the whole or any part
of his share., Each in turn could have defeated any intention
and any direction of the testator with respect to the property
The attempt to direct the course of the devolution of the pro.
perty, after it had so completely passed out of the reach and
control of the testator, is clearly futile. The case bears, on this
point, a strong analogy to Bhoobun Moyee Debea v. Ramkishore
Acharg (1).

I think it clear that the gift over on the whole of the male
issue of a son of Ram Mohan dying without issue under the age
of twenty-one was invalid.

I have endeavored to show that, on “the death of Uma Charan,
Srinath took an absolute interest in the share which belonged to
his father.

The next question which arises is as to the share of Shib
Das, who died in April 1861. On the death of ecither of the
testator’s sons, without leaving any “male issue,”” his share is “‘to
* go to and belong to the survivors of my said sons and my said
“ two grandsons Rajendra Nath Dutt and Mahendra Nath Dutt
% for lifo and their respective male issue absolutely after their

“ death in the same manner and proportions as hereinbefore
“ described respecting their original shaves.”

It should be observed that, looking at the context, and with
reference to the manner in which the original shares are given,
it appears that the testator does not give the property amougst
the surviving sons for their lives, but to the sarviving sons and
the living male issue of the deceased sons as a class,—the sur-
viving sons to take for their lives, the issue of the deceased
sons absolutely. Giving to the word issue the natural sense, the
effect would be that the ‘“ male issue > of the deceased sons
might inclaude persons who would probably not be in a position
to take by descent as heirs of the testator, as, for instance,
grandson’s grandsons might exclude many others who might
be the testator’s heirs according to Hindu law! Thercfore, on

(1) 10 Moure’s L. A, 279.
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tho death of a son, without issue, the class indicated would not
take by descent. They wust take, if at all, by gift. ~ The case -
of Ganendra “Mohan Tagore v. Upendra Mohan Tagore (1)
is a distinct authority, by which we are bound, that-a gift by
a Hindu to a person not ascertained or capable of being
ascertained at the time of the death of the testator caunot take
effect.  The gift, therefore, so far as it is a gift to-the unborn
male issue of the sons and grandsons of the testator must fail.
Now it is a well-settled rvule in construing wills, founded
upou excellent reasons, and which has been adopted in the
102nd section of the Indian Sunccession Act, that, where there
is a gift to a class and some persons constituting such class
cannot take in consequence of tHe remoteness of the giftor
otherwise, the whole beqnest must faill. TUpon that principle,

T think, we are bound to say that the gift over on the death of

‘Shib Das wholly fails,

On the death of Shib Dag, it appears that his mother, Shama
Sundari Dasi, the widow of Ram Mohan, who is still living,
was his heir according to Hindu law. TIf, therefore, the gift
over fails, on the death of Shib Das, his share went to Shama
Sundari. But even if the gift over on the death of Shib Das,
1s not invalid, there is another reason why the plaintiff has failed
to prove that, in the life-time of Shama Sundari, Kali Das could
take the share of Shib Das in the property comprised in this
suit. Lot Poroi and the putni talook Nouggi were acquired
out of the surplus inc-me or profits of the joint property after
the death of Ram Mohan. The case of Sreemutty Soorjeemoney
Dossee v. Denobundoo Mullick (2) is a distinet authority that,
under circumstances similar to those in the present case, the ac-
cumulations of the surplus income of the joint property of a
Hindu family go to the heirs of the person out of whose intome
it was accumulated. The property purchased after the death of
Shib Das, may havo represented accumulations made during his
life-time, and if so, as well such accumulations as the property
by which they are now represented, would belong to the heirs of
Shib Das, and would not be affected by the will of Ram Mohan.

(H4B.L.R,0.C., 103 (2) 6 Moore’s 1. A., 526,
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For these reasons we think that it is not shown that Kali Das
was entitled to more than 4 annas 2 gandas and 2 krants.

The decree of tho lower Court will be modified accordingly.

The appeal of the plaintiff will be dismissed, and the cross-
appeal of the defendants decree with costs.

In the absence of the heirs of Kali Das, we do not of course
decide whether, as to the whole or any part of the property,
Kali Das took more than a life-interest.

Aixsug, J.~I concur in the decree proposed to be made
by the learned Chief Justice. It seems to me clearly estab-
lished by the judgment iniGanendm Mohan Tagore v. Upendra
Mohun Tagore (1) cited by him, that under the Hindu law,
unmodified by Act XXI of 1870, there existed no power to
make a gift to a person unborn at the time of the testator’s
death, and that there was no rule corresponding to thab
now embodied in section 101 of Act XXI of 1870 under
which the vesting of an estate could be deferred for the
life-time of a person living at the testator’s decease, and the
minority of some person who should be in existence at the
expiration of that period, and to whom, if he attained full age,
the thing, bequeathed was to belong. The testator Ram Mohan
Dutt has assumed that he could by will control the disposition
of his property for a period not exceeding twenty-one years from
the death of the persons named in his will who were living at his
death ; and if this were conceded, I see nothing in the will to
make the buquests void ; but unless this is conceded, the will fails
for the reasons assigned by the Chief Justice, and therefore, T
do not think it necessary to consider at length what the provi-
sions contained in it are, and how the word ¢ issue” isused. I
may say briefly that I understand that it has been in one placo
used in a limited sense, and not in its most comprehensive sense,
for the testator talks of issue of beforementioned issue; and
from the context it seems to me clear that the beforementioned
issue must be limited to issue living at a particular time.

4B L R.O.C, 103
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