HIGH COURT.

[FULL BENCH.]

Before Mr. Justice Norman, Offy. Chief Justice, Mr. Justice Loch, My. Justice
Baytey, My. Justice Macpherson, and Mr. Justice Mitter.

INDAR CHANDRA DUGAR (PraixTirr) v. BRINDABAN BIHARA
AND ANOTHER (DEFENDANTS).¥

Kabuliat, Suit for, bya Fractional Shareholder ofthe Superior Tentrcem
Questions referred to Full Bench not answered.

The question wasreferred to a Full Bench “ whether a suit by the owner of a
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fractional share of an undivided estate for a kabuliat will lie.”” Norman, J., was of 15 %szak'soll 3

opinion that, as a general rule, the holder ofa tenure cannot be sued by owners of
fractional shares in the superior tenure for separate kabuliats according to the pro-
portions to which theyallege themselves to be entitled in the superior tenure. A
tenure is an entire thing, and cannot be sub-divided against the will of the tenang

Loca, BavyLey, MacpHERsON, end Mirrer, J J., did not answer the question on
the ground that it did not arise in the suit.

CrrraIN lands were held by the defendant in this snit from
the zemindar, on condition of rendering service as a bearer.
The zemindar sued the present defendant in the Civil Court for
khas possession of these lands with mesne profits. In that suit
the defendant set up a rent free title. The Court dismissed the
zemindar’s claim for possession and mesne profits, but held that
-the lands were not rent-free ; that the defendant was liable to
render service as bearer ; and that on his failure to do so, the
“zemindar would be at liberty to resume thelands. The present
plaintiff purchased a 10-anna share of the zemindari, and 1-anna
share of the patni estate, within which the disputed lands were
situated. He instituted this suit in the Collector’s Court under
Act X of 1859 for the delivery of a kabulist for these lands ab
a jumna proportional to the plaintiff’s interest in the superior
‘tenure, service not being now required of the defendant.

The Deputy Collector who tried the case in the first instance
gave a decree for the plaintiif.

# Special Appeals, Nos. 1798 of 1870 and 1804 of 1870, from the decrees of the
Judge of Beerbhoom, datod the 7th Juie 1870, ruversing the decrces of the Deputy
Collector of that district, datod the 1st March 1870.
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The defendant appealed to the District Judge, who reversed
the first Court’s decree, and dismissed the suiton the ground that
no suit would lie for a kabuliat for a fractional share of an un-
divided tenure:

Against this decree, the plaintiff preferred a special appeal to
the High Court. The High Court (Kempand Grover,J.J.,)
owing+to conflicting decisions on the point of law on which the

Jower Appellate Court’s decision was based, referred the follow-

ing question for the opinion of a Full Bench, ¢ whether a suit

"¢ by the owner of a fractional share of an undivided estate for

“a kabuliat will lie.”’

The conflicting decisions were Nidhy Bam Sircar v. Dhun

Kashen Bhuttadharjee (1), Ranmi Sarat Sundari Debiv. Wai-

son (2), Udaya Charan Dhur v. Keoli Tara Dasi (3), Ganga
Narayan Dasv. Sarode Mohun Roy (4), and Ramanath
Rakhit v. Chand Hari Bhuya (5).

Baboo Ham Chandra Banerjee (withhim Baboo Debendra
Ghose) for the appellant “began to argue the point, when the
Court observed that the point apparently did not arise in the
‘case.

Baboo Bama Chuaran Banerjee for the respondents was not
called upon.

The.judgments of the Full Bench were delivered as follows:—

Noguaw, J. (after stating the factsas above, continued.)—
A tenureis an entire thing, The obligation to pay the rent
reserved upon the letting of land, orin respect of tenure of
land by aryot, is either a contract oran obligation in the nature
ofa contract to pay the rent. The obligation is single and
entire. A tenant is not liable to have an entire tenure sub-di-
vided and split up against his ewn will, andito his own prejudice,
by any act on the part of the persons to whom heisliable to pay
rent. Again the coutract or obligation to pay rentas a single
sum cannot be split up and sub-divided and converted into several

(1) 6 W. B, ActeX Rul., 53 (4) 3 B. L. R. A. C, 23p.

(2)2B. L. R, A.C. 159 () 6 B, L. R. 356
(3) Id App 52
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obligations to pay different proportionate parts of the sum to
different individuals, at the will of the party to whom the rent ig
payable. But if all the obligors to whom the_entire rent is pay-
able could not, against the will of the tenaut, increase the burden
of the obligation by compelling the ryot to pay to several per-
sons ab different placesand in separate proportions, much less
canone shareholder who could not, in absence of the others,
even sue alone to enforce the original obligation, maintain a suit
to compel the ryot to pay him a proportion of the debt. If such
a suit could be maintained, the greatest injustice would be done
to ryots. A ryot’s undertaking is to pay his rent simply, not to
pay to the several proprietors according to their shares. The
ryotsued by a person who alleges himself to be: entitled to a
- particular share of the rent has no means of knowing: what are
the rights of the different co-proprietors as. amongst themselves.
If he were sued and compelled to enter intoa kabuliat for 8
annas of the rent by one co-proprietor, he might afterwards find
that he had no answer when sued by another who alleged that
he had a 10-anna share. I may say that, since I have sat in this
Coust, I have seen several instances.in. which. ryots have been
compelled, by proceedings of an analogous character, to pay 18
annas in the rupee.

I think it clear that, as a. general rule, the holder of a tenure
cannot be sued, by owners of fractional shares in the superior
tenure, for separate kabuliats according to the proportions to.
which they allege themselves to be entitled in-the superior
tenure (1).

In the case before us, for aught thatI know, it may. be that,
while the 11-anna shareholder represonted by the plaintiff wants
& money rent, the S-anna shareholder may desire to be carried
in his palki.

Tdo not mean to say that, where a fractional share' of an
undivided estate is-held by the subordinate tenant. as a separate
tenure, & snit for akabuliat, in respect of such.fractional share of
such estate, will not lie against the tenant. Nor doI contend

that the several owners of shares in-a Zemindari may mnot sue-

separately for proportions of rent payablesto each of such:
See Shibdas Bandapadhys v. Bamandas Mukhopadhya, ante, p.237.

208

1871

INDAR
CHANDRA
Ducar
v,
BRI®DAHAN
Biraga.



254

1871

INDAR
CnsNDRA
Ducar
Ve
BRINDABAN
BrHARA,

BENGAL LAW REPORTS [VOL. VIIIL.

owners, in cases where the facts give rise to the presumption
of an agreement byall parties that thevent should be paid in
separate fractional shares to the several parties interested.

The party who causedjthis reference must pay costs,

Locu, J.~I desire to add a few words. Itappears tome
that looking at the facts of this case as they are now disclosed
to us, we ought mnot to answer the question which has been
referred to us, because it does not arise in the present case.

The Zemindar soughttorecover possessionwith mesne profits,
the tenant declared the land to be rens-free. The decree gained
by the Zemindar declared the land to be mdl, but refused to
give possession and mesne profits, and it declared the defendant
entitled to possession so long ashe performed the service forr
which the land was granted, but thaton his failure to do so,
the Zemindar might resume the land. There the matter rests.
The Zemindar did not resume. But the plaintiff, who is a pur-
chaser from the Zemindar, comes in and asks for a kabuliat from
the tenant who is still in possessionand perfectly willing, so far
as we know, to perform the serviee which he is required to
render.

Under these circumstances the question which has been re

ferred to us does not arise, and I think we should decline to
answer 1it,

Maceressoy , J.—The circumstances before us are so peculiar
that the general question referred to us can scarcely be said to
arise aball. T therefore desire to limit my answer to the parti-
cular case which is now before us, It is clear, the plaintiff can-
not be entitled to a kabuliat, as Mr. Justice Loch has shown.

Baviwy, J—~I am of the same opinion as Mr. Justice
Loch. I also think that the question referred does not arise on,
the faots stated in the plaint orin the decree. Upon the facts
as stated by the Chief Justice, I think it clear that a suit, as
brought in the present case, would not lie.

Mirrer, J.—I concur in the opinion expressed by Mr. Jus-
tice Loce. The point referred to us does not arise on the facts
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admitted by the plaintiff, and I do not therefore think myself 1871

bound to express any opinion upon it. I wish to state, how-  rupan
. CraNDRA

ever, that, as a matter of principle, the shareholders of an Ut “proge

divided estate have no right to divide a holding or tenure with- v.

BRINDABAN

out the consent of the tenant. The payment to each shareholder “g ;4.

of his quota of the rent is of itself no evidence of such consent;

although when coupled with other facts and circumstances, it

may justify a Court of Justice in coming to the conclusion that

the tenant actually consented to the division of his tenure into

a corresponding number of distinct holdings.

[ORIGINAL CIVIL.]

Before Sir B. Couch, Kt., Ohicf Justice, and Mr. Justice Macpherson
C. SETON axp anorsER (Praivtirss) v. A. S. BIJOHN (Derexpant).

Buecution of Decree—Attachment of Person of Debtor—-Onus—Act VIII 0

1859, s3.201,207,212,231,273,274.275,280, 281 — Aei XXITT of 1861, 85. 813.15 18732
an, 22.

‘Where a judgment-creditor had obtained a writ of attachment against the

property of his judgmens-debtor, but the debtor had no property to the

knowlgdge of the creditor against which the attachment could be enforc-

ed,—Held (reversing the decision of the Court belew), that he was entitled

to an order for execution of the decree by attachment of the person of the
debtor. ’

In ah application for such an order, the onus is on the judgment-debtor
to show that he has no means of satisfying the debt, and that he has not
been gililty of sny misconduct, and not on the creditor to show that, by
sending the debtor to prison,some satisfaction of the debt would be obtained.

Tai8 was an "appeal from a decision of Mr. Justice Phear,
dated 26th August 1871, refusing an application made by the
plaintiffs, who carried on businessin Calcutta, under the name
of the Bengal Oil Company, for execution of a decree obtained
by them in this suit on 2nd June 1871, against the defendant
who carried on business in Calcutta as a merchant, by attach
ment of the defendant’s person.

The application was by petition verified by affidavit which set
out the following circumstances:—

* That on 2nd June 1871, the plantiffs obtained a decree in the suig
against the defendant for for Rs. 2,227-15-6, with interest at 6 per cend



