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The Sessions Judgo of Mymensing being of opinion thnt the Deputy 1872
:Magistrate had no authority, under s. 62 of the Criminal Procedure Code, to --Q----

UEEN
pass the order (Jf the 21th August 1869, sent the pmceedings in the above J v.
case to the High Court, under a, 434 of the Criminal Procedure Code, to have MOZAFAR

the conviction, under s. 289 of the Penal Code, quashed. He was also of KHALIFA.

opinion that the conviction was not warranted by anything within the mean-

ing of s.289 of the Code. The Sessious Judge, in making the reference, relied
on the case of Queenv. Ami"1tddin (1).

The Deputy Magistrate was called npon by the Sessions Judge to support

his order, and he cited the case of Queen v. AbbasAli Chowdh,'y (2).

The judgment of the High Court was as follows :-

We concur with the Sessions Judge in tho view he has taken of this case.

The order of the Deputy Magistrate must be quashsd, and the finc, if paid,

refunded.

Before Sir Richal·d Couch, Kt.; Chief Justice, a-nd Mr. Justice Ainslie. c

GAURINATH MOOKERJEE (PLAINTIFF) v. l\UDHU\fANI PESHAKAR

(DEFENDANT).*

Landlord and Tenant- Lodg,ingslet to, a Prostitute.

A landlord cannot recover the rent of lodgings knowingly let to a prosbitube

who carries on her vocation there.

THE following case was submitted by the Judge of the Small Cause Court

of Kishnaghar for the opinion of the High Conrt :

" In this case the plaintiff sued the'defendant, a prostitl1te, for rent of a
room in a certain building in which she lives and plies her vocation.

The Court held that the plaiutiff could not reoover the rent sued for, as
a Court of Justice would give no assistance to the enforcement of a contract

opposed to public policy, and no subject can lawfully do that which has a
tendency to be injurious to the public or a~ainst the pubho good. There
being no Indian precedent bearing on the subject, the plaintiff desired a
reference under a, 22, Act XI of 1865, and the judgment of this Court

was pronuounced contingent on the opinion of the High Court," which is soli­

cited on the following poiut :-

Whetber a. landlord can recover reut of lodgings knowingly let to a psoati"

tute, who also carries on her vocation there?

* B.eference, No. 11 B, dated the 8.th July 1872, from the Judge of the Small

Cause Court at Kishnagbar-

IBi2
SPpt.G.

(1) 6 B. L. R., 'So t2) GB. L. R" F. B" 74.
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1872 In making the reference, thc Judge cited Broom's Commentaries on,the
-'-G----- Common Law,3rd edition, page 270, and Goll,ins v ; Buuuer» (1).

AURINATH
MOOKER~EF

v. The following was the judgment of the High Court :_
MADHUMANI
PESHAKAR.

We are of opinion that the principles which governed the English eases

cited by the Judge are applicable to this country, and that his decision was
correct.

1872
Sept»,

Befo,oe Sir Riehm'a Oouch, Kt., Ohief Justice, and' Mr. Justice Ainslie

PROIIMA A URAT(PLAINTIF'\ v, DUK HIA SIRKAR AI'IDOTllERS (DElIENDANTS).*

Illegal Oontmet-Money paid. undM an illegal Oontrac»,

THE following case was submitted by the Judge of the Small Onnse Court

of Serajgunge:-

" The plaintiff alleges that her husband was in hajat in a case of
bad~aas1li, and while there, the defendants took from her Rs. 50, on
condition of clliqsing the, release of her husband" but they failed to perform
the contract: the dofendants dony the receipt of any money from the plaintiff
or the entering into any contract with her for the purpose of causing tho,
release of her husband. The plaintiff, in her plaint, has not stilted anything
as to how the money nhat she paid to- the defendnnts was to be spent, and to
whom it was to be paid. From the evidence, of two of the plaintiff's witneasos..
it appears that the defendants received the money from' the plaintiff to pay

the same as a bribe to the darogah, under whose- custody (her husband' was;
this fact elioted f40m the plaintiff's own evidence renders it quite clear that tho,
eontract on which the money was paid was an illega! one; it was in fact n.

contract which was against pubiio policy, and! intended to evade the course of
law; such a contract cannot be enforced inla Court of Justice, and money paid
under sucb an illegal and immoral contract cannot be recovered by suit. I am
of opinion, therefore, that tho pl.ltintiff's case must fall down on her own
evidence. • . • But as her pleader bas pressed it upon me that the case
may be referred to the High Court for opinion, 1 deem it proper to refer
this case under a, 22 of Act XI of 1865. I" therefore" dismiss the plaintiff's,
claim with costs and interests. subject to the opinion of the High Court as,
to whether money paid for an illegal :purpose, as briding a darogah, call. be
recovered by to swt ill Court. "

The judgment of the High Court was delivered bv

COUCH, C. J.-TheJudge's view of the law is right,

'" Reference, No. 14, dated the 18th July 1872, fromthe Judge of the SlllaJL
Cause C.oUl't at Serajgunge.

(I) lSmith'a L. C./325.


