YOL. 1X.]

-house another,

HIGH COURT.

[Amvsure, J.—The case you quoted is for rent.
The preseat case 1s one for enhancement of rent, and the

tion before us if whether a suit for enhancement of rent of
covered with buildings would lie in the Revenune Court.

Coucsy,

C. J.—The question is, whether enhancement applies to, all
kinds of land.] The case of Mathuranath Kundu v. Campbell (7)

(7) Before Mr. Justice Norman, Gfficiat-
ing Chief Justice and Mr, Justice Loch.

MATHURANATH KUNDU (DerFenD-
ANT) . W. CAMPBELL, MANAGER,
‘oN BEHALF of SCOTT MONCRIEFF
(PLAINTIFF) %
The 29th April 1871.
Mr. J.8. Rochfort for the appellant.
Mr. R. 7. Allan‘and Baboo Bhowani
‘Churn Dutt'for the Fespondent.

Normax, J.—This is a suit brought
in the Collector’s Court under Act X of
1859, for the rent of a very considerable
tract of land described as a twelve-anna
darpatni talook of Mauza Majumpur,
and all the jotes, lately held tby Mr.
Kenny in the sixteen-anna of the villave
two brick building in the shape of a half
moon, each containing twenty apart-
ments, with a brick-built godown stand-
ing on the said jotes,'w‘ith khns, fallow,
jalkur, cuukur, churs, &e., lakhiraj lands
in Mauza Majumpur, a four-anna dar-
jjara of Mauza Majumpar, Mauza
Moorareepore, and lakhiraj lands in
Bahadoor Khalee. containing in all 1,330
bigas. The enumeration of the differ-
ent tehutes and ryots’ boldings in the
kabuliat, which was duly registeted, is
written in Bengali, and occupies twenty-
five closely written sheets of the lirgest
sized brief paper,

There aré huts upou thé land fn ques-
‘tion, ahd the brick-houses, included in
the lease, are apparvently of consider-
able valne.

The Assistant Collector of Kooshtea,
who tried the case, says:—* Theye are

cer tain pacca, houses on the land, and
no doubt part of the rent stipulated is
really on account of house-rent. Bug
neither is the amount of house-rent no,
the fact that anything is due on account
of house-rent mentioned in +he kabuliat.
The houses are merely mentioned in a list
of property, the mention of them is mere,
ly descriptive.”” There igalso ““a clanse
whereby the tenant is bound to keep the
houses in good repair, snd the right o
letting them is made over to him specifi.
cally. The defendant objected before thd
Assistant Collector that a suit for rent
could not be maintained in the Collector’s
Court. The objection was ov erruled by
the Assistant Collector, and his dccision
has been affirmed by theJudge on appeal.
The objection has now been Fenewed ol
special appeal before this Couct. It
seems to be supposed that there is a
considerable conflict of decisions on the
question before us; but I think that,
when the cases are closely exaitiined it
will be found that Sach is not the case.
The preamable of Act X of 1839 recites
that “ it is expediens to resenact, with
certain modifications, the provisions of
the existing law relative to the rights of
ryots with respect to the delivery of
pottas and the ocoupancy of land, to
the prevention of illegal exaction and
extortion in connection with demands of
rent, and to other gquestions connected
with the same; to extend the jurisdiction
of Collectors, and %o prescribe rules for
the trial of such gunestions, as well as of
suits for the recovery of arrears of rent,
and of suits arising out of the distraint
of property for such arrears’”” TUpon

*Zpecial Appeal, No. 1933 of 1870, from a decree of the Additional Judge of
Nuddea, dated the 15th June 1870, affirming a décree of the Assistant Collector
of that district, dated the 26th June 1869.
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shows that the suit, where the rent sought is for the land and
RanT Dunca Dot for the house, must be brought in the Rovenue Court.
Sonpart Dast There is a distinction between shop-rent and rent for the land

The words of Act X are general,

There is nothing in the wording of the Act which shows that

the language of this preamble, I desire
10 obeerve that the suits for the recovery
of arrears or rent do not appear to be
limited in any way. There is nothing
to restrict the word ¥ rents” to rents due
from ryots. The 28rd section enacts that
¢ ull suits for arrears of rent due on ac-
countof land either khitaji or lakhiraj, or
on acotnt of any rights of pasturage,for-
est-rights, hshenes, or the like,

shall be cognizable by the Collectors of
land revenus, and shall be institutéd and
triedunder the provisions of thisAct, and,
except, in the way of appeil as provided
in this Act, shall not be cognizable in any
other Court or by any other officer, orin
any other manner.

We have to consider whether the stit
with which we have to deal is a suib for
the rent of land. If so, the Collector’s
Court, and the Collector’s Court alone;
had cognizance of it under Act X.

If the principal subject of the deriise,
that for which subgiantislly the rent is
reserved, is land, I think it matters not
that the value is increaséd by Houseés or
other ibnildings standing upon the land.
This Court so held in Tariney Persad
Ghose v. Thé Bengal Indigo Company (a).
The reiit of land does not represent its
value in & state of nature or as jung?e,
but as improved land, and whether the
improvement consists in the clearands of
jungle, draining, fencing, accessibility by
roads made upon or k2ading to it, contriv-
ances for irrigation, or buildings erected
tpon the land, does not, i my opinion,
in any way affect the question, In all
cases such 48 [ Have supposed, the price
for theuse of the land iu its improved state
is rent, which can be sued for in the Col.

(1) 2W. R, Act X E,; 9.

Tector’sCourt.By way of analogy,I desirg
to refer to the fact that in England it hag
long been settted that though the value of
demised premises may be increaged by
the goods on the premises, yet the rent
must be deemed to issue out of the house
and land, and not out of the goods § and
consequently alandlord does not loge hig
remedy by distress when goods are lot
with a house as whet's a furnished house
is the'subject of the demise,one reut only
being rescérved- See Newman v. Ander.
ton (5). On the other hand, where the
principal Subjectof occ¢upation is 4 build-
ing or buildings; when the rent is sub«
stantially the price ofthe use and occupa-
tion of snch building or buildings, the
land on which the buildings stand being
a werely subordinate miatter, it may well
be thiat therent for sich buildings cannot
be traly described “as the redt of land
either khifaji or lakhersj.” The cases of
Maharja Dhirgja Mahtab Chand Bd-
hadur v. Makund Ballabk Bose {c), Bipro
Doss Deyv. Wollen (d), and Har: Mohan
Birkar v. Moncrief (¢), Tth December
1170, fall apparently within tliis clags of
¢ases. If & zemindar could not sue a pate
tidar or an izaradar forrent under s, 93,
of Act X of 1859, merely because thers
were 4 few hauses on the land demiged,
he would in fact be whally thhoat
remedy.

Iam of dpinion that i the preserit
caseé the suit is a suit for the rent of
land, and therefore that the decisions of
the lower Coirts must be affirmed with
Costs.

Loek, J.—T quite concur.

(3 2B. & P, N, R, 224,

(¢} Post, App., 13.

{4)1 W. R., 224.

(¢} Post, App., 14
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it applies only to cultivated land. A suit for enhancement of
rent is still’a suit for rent. The question, now, is one of juris-
diction, not of the right to enhance.

After going through the judgment of Mitter and Glover JJ,
and all the cases cited, the learned counsel referred to two
recent cases, Brajanath Kundu Chowdhry v. Lowther (1), and
Madan Mohan Biswas v. Stalkart (2). [Amvsug, J.—In the
case of Mathuranath Kundu v. Cambell (3), Norman J.,
held that the minor portion of the land must follow the
larger, which was in that case agricultural.]  Norman, J.
does not appear to draw this distinction. There are con.
flicting decisions on this point of jurisdiction. The purposes
for which land is unsed is wholly immaterial. [CoucHs,
C. J.—This is a suait for enhancement of rent. Can the rent
of lands occupied by buildings be enhanced?] That is a
question, the answer to which depends on the merits of the
case. After entertaining the suit, the Court may decide that
such lands are not liable to enhancement.

Baboo dshufosh Dhur on the same side. The question is,
what is the meaning of ¢ land ”” as used in Act X. There is no
definition given to the word in the Act, nor is there any-
thing in the Act itself to show that the word should not
bear its ordinary meaning, but be understood in a restrict:
ed sense applicable .only to oné description "of land. The
cases ‘quoted in support of the opposite view refor principally
to rights of occupancy in lands on which buildings stand, In
a case of the 28th June 1862, Nawab Hajee Makomed (4),
it was held that a suit for reut of land, which did not in-
clude the rent of the house, would lie in the Revenue Court.
In Buboo Dhunput Singh v. Gooman Singh (5) it was
objected that a suit for rent at enhanced rates against a
talookdar holding an intermediate position between the pro-
prietor and ryot, would not lie in the revenue Court, but the

(1) Post, 121. {1) Board’s Collection Of Act X
12) Ante, 97. Rulings, p. 47.
(3) Adnte, 115. (5) 11 Moo, L. A., $63.
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1872 Privy Council overruled the objection. In Kali Kishen Biswas
Rant Dures V. Sreemuttee Jankee (1), the question was whethdr a right of
’SUND’\;" Dast occupancy was acquired under Act X in Jands covered with
‘Bisx I'TMDA-‘blzildiugs, or in lands not used for agricultural or horti-

HANEISE cultural purposes. [Coucs, [C. J.—Is there any case hold-
'ing that a suit for enhancement of rent of lands covered by
'bufldings will lie in the Revenue Court?] The case of
Shaikh Nasur Al v. Saadut Al (2) decided that the Revenue
‘Courts have jurisdiction to determine the ront of land with
a house on it. The judgment is very short, and it does not
appear whether the present guestion was raised or not.
[Couen, C. J.—What was the land in this case given for 7]
The pottah merely shows that Sadhun Bewah, from whem tho
dofendant claims by purchase, was substituted as a tenant in the
place of her deceased brother. It gives the rate of rent which

was to ‘be paid, but contains no meution of any purpose for

which the land wasto be msed. 1t is in the form of an ordinary
ryoti pottah.

Mr. T'widale for the respondent.—Thore is really no conflict
of decisious on the point raised in this appeal. There is not a
single decision -{except that of Mitter, 4., in the prosent case)
which distinctly holds that a suit for enhamcement of rent
-of land covered by buildings will lie in the Revenue Court,
In Chotuck Pandoo v. Muirza Innayut Ali (3), a Full Bench
of the Agra High Court has held that land used for build-
ing Jparposes does not come within Act X of 1859. Looking
-t the Act as a whole, there cannot be any doubt that its
-object is to deal with the relationship between owners and
caltivators of the soil. For instance, how can the provi-
sions of s. 17 be made ap licable to lauds of the description in
the preseut suif. In Khalut Chunder Ghose v. Minto (4) the
‘object and purport of Act X was most fully discussed, and the
learped Judge deciding that case has very clearly shown that

(18 W. R. 250. (3)'3 Agva Rep., 52.
(2) W. R, Jan. to July 1864, Act (4) 1Ind. Jur., N. 8., 426.
X R., 102
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land in Acb,)X of 1859 means land which is the subject of culti- 1872
vation. See alsothe cases of Church v. Ramtanu Shaha {1} Rant Durea
Khairudeen Ahmed v. Abdul Baki (2), aud Ramihwn Khan v, ’SCND‘:"‘ Dasr.
BiBt Umpa-

Haradhan Paramanick (3.) EANNISSA.

Mr. Montriou in reply.—To limit the meaning of the word
“land” is to introdince a new construction, new ideas, and new
words into the Act. This limitation of meaning is not a safe
legal rule of construciion. There is mno'hing in Act X of 1859
to oblige this construction.

The jurisdiction of the Revenue Court to entertain a suit
like the present,,k and the liability of the tenant to an enhance—
ment of rent, appear to be confounded. The latter depends
entirely on the merits of the case. It cowmes to this then, that,.
in order to dscide whether the suit will lie. you will lave to
decide on the merits, wtz., to dec'de whet'er the tenan.’s ronts
¢'n be enhanced or not. There cannos be a  discinction on the
question of  jurisdietion, between a snib for arrears of rent
and a sait for aveears of  rent at enhanced r.tes. The general
principle will have to bz decded whother Act X of 1859
deals with such lauds at all.

Couch, C. J.—This suit was brought in the Court of the
Deputy Collector of Jessore under ¢l 4, 5. 23 of Act X of 1839,.
for arreats of reab at an enhancel rate, of land held by the
defendant in the Jossrre Bazawe.  The land was oecupied by a.
building, which was alimitsed o be the property of the defend-
ant, and no part of the rent claimed was alleged to be due ou
account of the bailding. Wuen, or under what citcumstances,.
the building was erceted does not appear. The Doputy Collector
made a decree for rent at an ¢ haneed 1ate, which was reversedi
by the Officiating Judge of Jessore on the grounl tha' the suit
s ould not have boen brought under Ace X of 1839, He seems
to have considered it asa sait for she reut of a house which it
was not, but possibly he wmuy have, mweant the reit of the lund

(1) dnle, 105, (3} Aute, 107,
(N dute, 103
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upon which the house stood. Oa special appeal to this Court
the learned Judges by whom the case was heard were divided
.in opinion,—Glover, J., holding that the rent of land used for

hyilding purposes cannot be enhanced by a snit under Act X
of 1859, and Mitter, J., holding that a suit for arrears of rent of
land, although it was occupied by a building, was within cl. 4 of
s. 23 ; apparently assuming that if a suit for rent would lie
a suit for enhanced rent would. And if by land in that lclause
is meant land occupied by a building, T do not see how the
conclusion thab a suit for a higher or euhanced rent of such
land may be brought in the Collector’s Court can be avoided.
The erection of a building upon the land with the consent of
the landlord does not give to the occupant a right to hold the
land perpetually at the same rent. If his rent was liable
to be raised before, it would be so still, anless the circamstances
amounted to an implied contract on the landlord’s part that he
should always hold at the same rent, oe, in fact, to the grant of
a perpetual tenancy at a fixed vent, which would be deter-
mined by the Court in a suit between them, IE, as Mitter, J.,
thioks, s. 6 of Act X applies, and a ryot holding such land for
twelve years has a right of occupancy, s. 17 must also apply
so far as the ground for enhancement can be made applicable.
But I think that in determining what is the meaning of ¢ land”’
and “ holding land” in Act, X we must look at all the provisions
of the Act. *It may be assumed that it was not intended that
one part of it should apply to one kind of land and another
part to another, and that land in s. 23 shounld have a diffe.ent
meaning from what it has in other sections. The Deputy Col-
lector says with truth that it is extremely difficult to apply to
bazar lands occnpied merely as building ground the provisions
of s. 17, which are manifestly intended to be applied to the rent
of lands used for agricultural purposes. And these are not the
ouly provisions in the Act of which that may be said. 8. 112
aud the following sections can only apply to land used for
cultivation,  The intehtion of the Legislature is to be deduced
from the whole Act, and a construction which makes the whole
of it consistent is to be preferred. I think -this is the ground
of the decisions in this Court that lands used for building
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urposes are nob linblo to enhancemont under Ach X And 1872

when we “consider that a right of occupancy of land used Raxt Duxaa
for building purposes at a permanent rent may depead in some SUND“:’T Dast
cases upon the terms of the original letting or upon equities Bisr Umna-
arising out of the landlord’s conduct, the sait for a higher’ or AN
enhanced rent seems to be properly cognizable in the ovdinary

Civil Conrts. I therefore think the decree should be confirmed.

A1INSLIE, J —I concur.

Baviey, J.—I am of opinion that the suit for enhancement
under the circunstances of this case will not lie under Act X,

of 1859, and the current of decisions is to that effect.

Decree affirmed.

Defore Mr. Justice B. Jarkson and Mr. Justice Miiter.

BRAJANATH KUNDU CHOWDIHRY axp otiigrs (PLAINTIFFS}) 1872
5. LOWTHER (Derexpant)* Feby. 9.

Act VIII of 1869 (B. C.)—Lnds occupied with Buildings, Suit for En-
hancement of Rent of—Jurisdiction.
A plaintiff brought a suit for enhancemneat of rent of lanls oc eupied with build
ings, under Act VIII of 1869 (8. C.}

Held, per E.Jacksoy, J., that, though Act VIII of 1869 (B. C.) does not apply
to lands used for buil ling purposes, the Civil Court has jurtsdiction to determine
suits concerning the reut of such lauds, and thercfore had jurisdiction to entertain
the present suit.

Held, per MiTter, J., that the word “ land” in Act VIII of 1869 (1. C.} i used
it its ovdinary sense, quite irrespective of the purpeses for which it is applied,and
{bat a suit for enhancemautof the rent of land on which o house is bnilt, will lie
under Act VIII of 1869 (B.C.)

TaE plaintiffs, before the passing of Act VIII of 1869 (B. C.)
gerved the defendant with a notice under Act X of 1859,
demanding enhanced rent for their tenuve oh all the grounds
specified in s. 17 of the Act. After the service of this
notice, Act VII[ of 1869 (B. C) camg into force.

* Special Appeal, No. 633 of 1871, from & deeree of the Additional Judge of

Hooghly, dated the 6th March 1871, aftirming a decree of the Moonsiff of that d¥s-
trict, dated the 29th Devember 1870.



