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used for other purposes, but the decision, which was that of the
Senior Jullge, L. 8. Jackson , J., was in accordance with the

{2) Before Mr. Justice Markby and Mr.
Justice Glover,

RAMDITAN KHAN (Pramrier) v. HA-
RADHAN PARAMANICK AND OTHERS
(DEFENDANS).*

T he 15th September 1869.
Baboos Ashutas Chalterjee, Naba Kis-
sen Mookerjee and Jadad Chandra Seal
for the appellant.
_ Baboos Hem Chandra Banerjee and
Amarnath Bose for the respondents.

MARKSY, J.—It seems that in this
case the plaintiff brought a suit tore-
cover a piece of land, 14 cubits long and
47 cubits wide, ™ possession of the defen-
dants. Tle says that he bought the
land on the 25th Aswin 1259 (10th Octo-
ber 1853), from two persons, named
Madhu and Narain, Heé says, thatas
this jummayi land paid rent to the
zemindar, on the 26th Sraban 1259 (9th
August 1853), he had his name regis-
pered, and obtained an amalnama ; that
he built & hut upon the land. and sub-
Yot it to his vendors, ata monthly rent
of two annas, from Aghran 1261 to
Aghran 1276 (16th November 1855 to
15th November 1868) ; that the hut was
barnt down ; that he was going to build
gnother upon the land, when he was
opposed by the defendunts who are the
heirs of Madhn and Narain.

The defondants, in their written state-
ment, admit the purchase of the plaint-
iff from Madhu and Narain ; and they
do not dispute the tenure Wwhich the
plaintiff holds, but they deny thatl the
plaintiff built the hut. They say they
built the but, having taken theland
which they bold for dwelling purposes
at an annual rent of four annas, and, as
a proposition of law, they say that the
plaintiff’s title is barred under the

general law of limitation, and also thaf
the plaintiff cannot obtain khas pogses-
gion because they have been in posses.,
sion twelve years. :
Now, nothing seems to have turned
upon the defence of general limitation®
1t is quite obvious upon thig, that the
defendants have put themselves out of
Court, because they admit the tenure
between themselves and the plaintiff.
The first Court found that the allega«
tions generally of the plaintiff were true,
and gave him a decree. The second Court
finds, generally; that the allegations of
the defendants are trne,—that is to say,
it finds that the defendants built the
hut, that they held upon the terms
they allege, and it finds that the allega~
tion of the plaintiff that the land was
demised for a spacified term is antrue
and then the Court, observing that tha
defendants are “ the ryots” of the plain-
tiff, dismissed the plaintiff's claim.
Now in special appeal before us, it
has been contended by the plaintiff in
the first place that the only right to
remain in possession, which the defen-<
dants can claim, is npder 8. 8, Act X of
1859, and thats. 6 dvs not apply; be-
cause the tenants are jersons to whom
the land is sub.let by a ryet. I think
that contention is bad in laws S. 6 doeg
not exclude from the acquisition of the
right of occupancy those persons who
hold from ryots, but only those persons
who hold from ryots themselves having
no right of occupancy. Now, here
the plaintiffs, assumihg them to be
properly described as ryots clearly by
their own statement had more thana
right of ocenpancy, for they claimed
to have a transferable tenure. 'But,
then, it isTurther objected by 4he plaint-
ift (still arguingthat the only way in
which the defendaunts can gain a right
of occupaney is under Act X,) that

* Special Appeal, No. 1501 of 1849, from a decree of the Bubordinatg Judge n€

Hooghly,{dated the 26th May 1869,
district, dated the 3rd April 1860.

roversing a decres of the Moonsiff of tha
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rulings I have already quoted.

[VOL. IX.

It seams to me, therefore, that

we ought in this case to follow the long current of decisions

ActX has no application to this case
8t all, because, by the defendants’ own
showing, the land was taken for dwell-
ing purposes; and, according to the de-
cigions of this Court, ActX doesnof ap-
ply toland taken under guch circum-
stances. That contention appears to me
to be good. In numerous cases decided
by this Court relating to various provis.
jons of Act X, this Court hag come to the
conclusion upon the general frame of
the Act, that, though not restricted in
express terms' to any Species of land, it
was not intended to apply to any land
except land of which the main cbject
was oultivation, and with regard te this
Yery gection, the same conclusion hag
been cometo in the vase which was refers
red to, Kalt Kishen Biswas y. Sreemytee
Jankee(a). Phear, J., in delivering jndg-
ment says :— The occupation inten-
ded to be protected by thatsection is
oceupation of land consideredas the sub-
ject of agricultural and borticultural cul-
tivation, and used for purposes inciden-
tal thereto, such as for the site of the
homestead, the ryot or malli's dwelling-
honse, and soon. I do not think that it
includes occupatioy the main object of
which is the dwa'fng hounse itself, and
where the cultivition of the soil, if any
there be, is entirely subordinateto that.”
1 think that decision is in accordance
with the general view taken of this act,
and for my part, I may say, I entirely
vonowr with-it,

Buy it has heen ¢ontended by the plea~
der for the defendants, special respon-
dents, that the plaintifi*s suit onght to
have been dismisse?, because, whatever
his cause of astion may have been, if he
properly stated i, he did not prove the
cause of action inid in his plaint, Now,
1 think thore s a little confusion as to
what the plaintifi’s catise of actioa reully
is. To my mind the cause of action in

(a) 8 W. R.. 250.

this plaint (and this plaint would bavs
been perfectly good if it had been con«
fined to that statement alone), was thab
the land belonged to the plaintiff, and
that he had a right to the present pos+
seasion of it, and that when he went to
demand possession from the defendants
they refused to giveip to him. Itis true
that the plaintiff does go on and state
circumstances which have now been
finally decided to be untrue ; and, no,
doubt, the fact of his having done so
may very well be raised againsthim
in dealing with the evidence injthe}case.
I do not think it follows, however, that
becansea plaintiff states ciroumstancesin.
his plaint which sare untrue, and which
are not material allegations that is to say
which are allegations which might be
struck out of the plaint and yet the plaint
remain a good one, and fails to prove
those allegations, that, therefore, the suif
must necessarily be decided against him.
It stands admitted in this case that this
land was the land of the plaintiff, It
stands admitted that they only title of
the defendantsiwas in consequence of a
grant made to them of theland in order
that they might use it for dwelling pure
poses ; and it seems to me that until the
defendants can show that that grant was
in its origin intended to be 4 permafient
one, ot that by ocoupation under it they
had acquired a permanent right of oteu-
pancy,; they must fail.I havealready given
my reasous forsaying thattliey havemade
out no claim to a right of occupancy
under Act X, because that Act has io
application tothisdase § and they ouly
other ground ipon which it waspossible
that they could claim a Fight of oecnpans
¢y, was, tomy ind, stated in so vagiie
amanner as to makeit almiost impossible
to deal with it. It was stated thatif a
pian (altogether independently of Act X
of 1859, and even sssuming that thab
Act would ot apply) grants, we will
say, a house’ to another for an indefinite
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We were much pressed to refer this cas- for the decision of guxpar: Dast
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term, the teniant, merely by océupationt (3) Before Mr. Justice L, S. Jackson and

of it under that grant acquires, on equit- Mr. Justice Mitter. See also
able principles (for thatis what it comes 13 B.L.R.421.

to), aright of océupancy. I know of no
such principle of law. If anthority were
needed, it sesms to me that such a propo-
sition of law wasexpressly repudiated by
the decision of the Privy Council in a case
roported in 11 Moore’s 1ndian Appeals,
towards the end of the volume (a). I do
not at all say that a grant which was
originally wholly indefinite in its terms
may not be made perpetnal by the sub-
sequetit conduct of the parties : But that
is a matter of faot, and no facts have
been shown in this ¢ase of that kind,
nor has the Court been asked to infer it.
What we have been asked to hold, and
what we cannot hold o give the defen-
dants what they ask, is, that 8imply by
occupying under a grant for no specified.
period and by peying rent under it, a
§ nant acquires & right of occupancy.
I think that right is entirely confined to
the special cases in which the Legislature
has granted it. Thercfore, I think that
the grounds, upon which the lower Ap-
pellate Court based its judgment in this
case, have been showu to be wrong

Inre FRAMAMAYTBEW A)PETITIONER )
The 24tk August 1870
Baboo Kasikant Sein for the Petitioner:

Jacksov, J —This is an application to
quash the decision of the Small Cause
Court on the ground that the subject is
one not within the jurisdiction of such
Court.

The suit was oné for arrears of rent
upon 4small piece ofland at Kalighat, on
part of which i§ a heuse. Itiscontended
that this falls within the meaning of
cl. 4,8.23,Act X of 1859, and that it
wag, therefore, a claim in respect of
which at the tine of the passing of the

MofussilSmall Cause Court Act (XTI of
1865), a suit might be Brought before a
Revenue Court.

Auotherjground on which we are agked
to interfere is that the suit wag im-
properly franied, the plaintiff being one
of several co-sharer:

As to the first ground, speaking for

in poins of law, nor have the counter- myself, [ have frequoutly held that the
objections in support of that judgment provisions of Act X of 1859 do fHot
succeeded. The resdlt to my mind is apply to snits of that description, the

that the decrée of the lower Appellate
Court ought to be reversed, and thatthe
plaintiff should have a doecree for what
the first Court gavejhim, that is to say,
adecroee for possession of the land. The
deferidants will have to pay the costs of
this Court and of the lowsr Appellate
Court.

Grover, J.—I ant of "the same opinion,
and have nothingto add to the 0b§srva.-
tions which have been mads by Mr.
Justice Markby.

~(a) Baboo Dhunput Sinyv. Gornzn
Singh, 11 Moo. L. 4., 433, ses p. 465.

land being occupied for the purposes of
building, and not agriculturally or int he
neighbourhood of lands occupid agricul-
turally. I haverepeatedly decided cases
in appéal upon that principle. Even if
the point was one which admitted of

doubt, whatever course I shonld be
inolined to takeif the case arose ip
special appeal orin appeal regularly; T dg
not think it is a point on which thedecision
of the Court below oughttes be called in
question By way of exercisingthe extraor-
dinary powers of this Court, and quashing
ajulgment regularly arrived at. I do
not think, thevefore, that this rule ought
t> be granted.

17
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no conflict of decisions on the point, I do not think that we

can do so.
The decision of the lower

Appellate Court appears to me

Bre: Umpa- -2orrect, and I would dismiss this special appeal with costs.
My attention has been drawn to the case of Tariney Persad

TANNISSA.

"if those Courts ha
‘the date whea the plaint wag filed.

Ghose v. The Bengal Indigo Co.

(1), but with all respect for

the opinion of my leraned colleague, I caunot think that this

As to the second point raised, it is a
point of form which does not affect the
decision on the merits.

Mirter, J.—I am of opinion that
this sait wasnot cognizable by the Small
Cause Court of Sealdah. The plaint
shows clearly and distinctly that the
subject of the casa is a piece of land, and

‘that the rent sued for is rent issning out

of that land, and payable on account and
for the use of it. That there are certain

buildings standing on she land dnes not,

in my opinion, make any difference.

Those buildings have been eracted by the
defendant, and it is quite clear from the
plaint itself that they were nobinclud-
ed in the lease, nor istherent claimed
.on account thereof.

This being so, the question arises
whether this snit could have been insti-
tuted in the Revenye Courtsunder the
provisions of cl. -s,!?s. 23, Act X of 1859,

‘been in exisbence on

‘I amof opinion that the Revnue
Courtg alone could have eutertained a
suit of this description, The wordsof
cl. 4. appear to mo tobe quite clear
and positive on the point. That elause
says : “ All suits for arrecars of rent
due on account of land either khiraj i
or lakhiraj, or on acepuut of any rights
of pasturage, forest-rights, fisheries, or
the like,” shall be brought in the Revenue
Courts and in none other. It is impos-
sible to say that this snit is not gsnit for
arrvears of rent on account of land, and
therefore the S8mall Cause Court of
Sealdah had no jurisdiction to try it, the
jurisdiction of Small Cause Courts in

respect of such suits being barred by the
expross provisions of cl. 4, 8. 6, Act XI
of 1805.

I am aware that there are some deci-
sions of this Court opposed to my view, but
there are also several decisions the other
way, and if the decision of this case had
rested with me, I would have referred the
guestion to a Full Bench of this Court
for an authoritative raling.

Whether the defendunt in this case ia
a“ryot” within the meaning of that word
as used in Act X of 1850, is a question
apon which T do not wish to expressany
opinion, but it is quite clear that under
the provisions of cl. 4, s 93 of that
Act, this suit being a suit for arrears
of rent on accountof land, could have
been brought inthe Revenus Coartso nly
if those Courts hiad besn in existence at
the date when the plaint was filed T geo
nothing in the Act to justify any dis-
tinction between suaits for arrears of rent
on account oflands used for agricnltural
purposes and suits for arrears of rent
on account of lands used for other pur.
poses. It has been a'veady held by the
Privy Council that a suit for arrears of
rent against atenant who iz not a culti
vating ryab was cognizvble by the Reve-
nae Courts (a)

I conear in the view whic my learned
colleague has taken on the second point
raised in this application.

(2) Baboo Dhunput Sing v. Gooman
Sing, 11 Moo, I, A.. 433.

()2 W.R, Act TR, 9.
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Mitrer, J.— I am extremely sorry to differ from my learied Tanwisss.
colleague.

This was a suit for arrears of rent at enhanced rates, the-
arrears being alleged to be due on account of a piece of land.
situated in the Jessore Bazar. The lower Appellate Court
being under the impression that the suit was one for house-rent,
has dismissed it upon the grouad that the Revenue Court in
which it was instituted had no jurisdiction to try it. I am of
opinion that the decision of the lower Appellate Court is.
erroneous in law, and ought therefore to be set aside. That the
suit is not one for house-rent does not appesr to be disputed.
It is true that there is a building upon the land in guestion, buét
the building, it is admitted on both sides, is the property of the
defendant ; nor is it for any rent alleged to be due on account of
that building that the suit was bronght. The case therefore falls.
within the express provisions of cl. 4, s. 23, Act X of 1859,
which was the law in force at the time of its institution, and which
says: ‘° All suits for arrears of rent dueon account of land,
*khiraji or lakhiraj, shall be cognizable by the Collector of the
¢ land revenue, and shall not be cognizable by any other Court.”»
The present suitis, as L have explained aboge, asuit for
arrears of rent due “on account of land.” That the land is

occupied by a building appears to me to beof no censequence
whatever. It is, neverthless, “land.” exactly in the same.
sense, as. it would have been if it had been cultivated with indigo.
or paddy : and as the rent claimed is alleged to have issued from

the land, and not from. the building which stands upon it, T am-
unable to.see how it can be held that the suit was brought in

a wrong Court, when the Legislature says in 30 many terms,

that all suits for arrears of rent. due ou account of Jand shall
be brought in the Collector’s Court and in no other.” No
portion of the rent sued for  is, or is even alleged to be, due on
account of the building ; for that building is, as T have already
shown, the property of the defendant, and as suchnot subject
to the paymént of any rent to the plaintiff. Nor can the fack
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that the arrears sued for are claimed at enhanced rates affect
the character of the suit in any way whatever. Ilis to all
intents and purposes a suit for arrears of rent as it is in name ;
and ags it is also a snit for arrears of rent ““due on account of
land,” it seems to be beyond all question that itis capable of
satisfying all the conditions required by cl. 4, s. 23, Act X of
1859. That clause, it should be borne in mind, applies to suits
for arrears of rent not ouly against ryots, but against all classes
of under-tenants. This point has been settled by the decision of
the Privy Councilin the case of Baboo Dhunput Singh v.
Gooman Singh (1). That was a suit for arrears of rent af
enhanced rates against a quasi-talookdar holding an intermediate
position between the proprietor and the ryots, and an objection
was taken that the Revenue Courtin which it was brought had
o jurisdiction to try it. Their Liordships, however, overraled
the objection upon the ground that the clause above referred to
“ contains provisions for all classes of under tenants.”

It has boen argued that as the land is not used for agricultural
or horticultural purposes, the suit was not cogunizable by the
Revenue Court. I confess that Iam ataloss to find out any
satisfactory reason to justify such a distinction. There is nothing
whatever in the words of the Legislature to support it. On the

conirary, as laud must retain its character as land whether it is

nsed for agricultural or for building purposes, the contention
seems to be  irectly in the teeth  of the plain and obvious
meaning of thwse words. Why then are we to dismiss the sait
on the ground of such a distinction ? A suit for arrears of rent
due on account of a piece of land, occupied by ryot’s home-
stead, is clearly governed by cl. 4, s. 23, Act X of 1859, and
there are many ryots in this country who do not hold any other
Jands than those occupied by their homesteads. A patnidar
who holds an entire purgunnah, and never uses a singlé kata, of
the lands comprised 'in his patni, for agricaltural or horticul”
tural purposes, would have been liable tobe sued, under that
clause, if it had been still in force aslaw, and I see no reason,

therefore, why the purpose for which: the land issued shonld

(1) 11 Doo. 1. A, 433,
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have anything to do with the jurisdiction couferred on the
Revenue Courts by that clause. Whatever may be the true
definition of the word ““ royt,”” as used in Act X of 1859, it is
by no means necessary that he should be an actual caltivators
S. 6 says distinctly, that a royt who has “ held’”’ land for
gwelve years consecutively is entitled to a right of occupancy
exactly in the same way as a royt who has “ cultivated”” land
for the same period; and ascl. 4,s. 23, applies to all cases in
which the subject-matter of the lease in land, I do not see the
slightest reason why the defendant in this case should be per
mitted to object to the jurisdiction of the Revenue Court, even
though he may not be a royt within the meaning of the Act-
The land for which the rent is claimed is, it is true, situated
within a bazary and it is also true, that it is occupied by a
building and not used for horticultural or agricultural purposes:
But it is nevertheless land in every semse of the term, and as
the suit is, therefore, a suit for arrears of rent due on account
of land, it was instituted in the only Court in which it could
have been instituted at the time. There in nothing whatever
in the Act which says that the land should not be situated in a
town or in the vicinity of a town; nor is there anything in it
to give the slightest support to the contention that the land
should be used for a purticular purpose, or found in a particular
condition, at the time when the sunit is brought, before the
Revenue Court can assume jurisdiction to try it. Suppose, for
instance, that a royt cultivates his land with pad\dy for one year,
and then errects a building npon it or allows it to remain uncal”
tivated in the next year, a suit for arrears of rent due for
the first year would certainly be governed by cl. 4, s. 23, Act
X of 1859, and I see no reason whatever why the same clause

should not apply to a suit brought for the arrears of the next
year,

It has been said that there are several decisions of this Court
by which it has been held that suits for arrears of rent due on
account of lands not used for horticultural or agricultural pur-
poses are not governed by Act X of 1859. I havé carefully
‘read those decisions, but with the greatest deference o the
learned Judges by whom they were passed, I feel myself bound
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to say thabt they are based upounan erroneocus construction of
the law. I wish to add further that there are some dtcisions to-

Suxparr Dast the contrary effect—see Tariney Persad Ghose v. The Bengal
Biss Unoa- Tndigo Co. (1), Gaetree Dabea v. Thakoor Doss (2), Shaikh.

.{ TANNISSA.

Nasur Ali v. Saadut Ali (3), Watson v: Govind Chunder Mo-
zoomdar (4), Matunginee Dassee v.~ Haradhun Doss (5), and
Ram Churn Singh Khettree v. Meadhun Durjee (6), so that there:
is no ground whatever for saying that the gquestion has been set
at rest by a long and uniform current of decisions. Indeed, the.
point was only a few days ago referred toa Full Bench in
Special Appeal No. 81 of 1871, though I regret to say that the
reference fell through in consequence of the Judges sitting on
the Eull Bench bhaving come to the conclasion that the question
did not arise in the particular case.

As, however, the view takem by me is inconflict with that
taken by some of the learned Judge of this Court, I would
reverse the decision of the lower Appellate Court subject to the.
opinion of a Full Bench. .

The plaintiff appealed under cl. 15 of the Letters Patent
against the decision of Glover, J.

Mr. Montriou (with him Baboo Ashufosh. Dhur) for the ap-
pellant.

Mr. Twidale tor the respon dent.

Mr. Montriou.—The present suit is for rent of the-land and:
not of the building on it, which is admitted by the plaintiff to be.
the defendant’s property. In the present appeal the point raised:
is whether the Reveune Court had jurisdiction to-entertain this.
suit. In Mathurnath Kundu v. Campbell (7), it was held that.
a suit for rent of land would lie in the Revenue Court, though
that land had buildingsonit. Here the land is one thing and the-

(1) 2W.R., Act X R.,9. (4) W. R., Jan.to July 1864, Act X.
(2) W.R.. Jan. to July 1864, Act X R., 64.

R., 78. (5) 5 W.R., Act X R., 60.
(3) Ib., 102. (6) 8 W.R. 90.

(7) Post, 115.
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[Amvsure, J.—The case you quoted is for rent.
The preseat case 1s one for enhancement of rent, and the

tion before us if whether a suit for enhancement of rent of
covered with buildings would lie in the Revenune Court.

Coucsy,

C. J.—The question is, whether enhancement applies to, all
kinds of land.] The case of Mathuranath Kundu v. Campbell (7)

(7) Before Mr. Justice Norman, Gfficiat-
ing Chief Justice and Mr, Justice Loch.

MATHURANATH KUNDU (DerFenD-
ANT) . W. CAMPBELL, MANAGER,
‘oN BEHALF of SCOTT MONCRIEFF
(PLAINTIFF) %
The 29th April 1871.
Mr. J.8. Rochfort for the appellant.
Mr. R. 7. Allan‘and Baboo Bhowani
‘Churn Dutt'for the Fespondent.

Normax, J.—This is a suit brought
in the Collector’s Court under Act X of
1859, for the rent of a very considerable
tract of land described as a twelve-anna
darpatni talook of Mauza Majumpur,
and all the jotes, lately held tby Mr.
Kenny in the sixteen-anna of the villave
two brick building in the shape of a half
moon, each containing twenty apart-
ments, with a brick-built godown stand-
ing on the said jotes,'w‘ith khns, fallow,
jalkur, cuukur, churs, &e., lakhiraj lands
in Mauza Majumpur, a four-anna dar-
jjara of Mauza Majumpar, Mauza
Moorareepore, and lakhiraj lands in
Bahadoor Khalee. containing in all 1,330
bigas. The enumeration of the differ-
ent tehutes and ryots’ boldings in the
kabuliat, which was duly registeted, is
written in Bengali, and occupies twenty-
five closely written sheets of the lirgest
sized brief paper,

There aré huts upou thé land fn ques-
‘tion, ahd the brick-houses, included in
the lease, are apparvently of consider-
able valne.

The Assistant Collector of Kooshtea,
who tried the case, says:—* Theye are

cer tain pacca, houses on the land, and
no doubt part of the rent stipulated is
really on account of house-rent. Bug
neither is the amount of house-rent no,
the fact that anything is due on account
of house-rent mentioned in +he kabuliat.
The houses are merely mentioned in a list
of property, the mention of them is mere,
ly descriptive.”” There igalso ““a clanse
whereby the tenant is bound to keep the
houses in good repair, snd the right o
letting them is made over to him specifi.
cally. The defendant objected before thd
Assistant Collector that a suit for rent
could not be maintained in the Collector’s
Court. The objection was ov erruled by
the Assistant Collector, and his dccision
has been affirmed by theJudge on appeal.
The objection has now been Fenewed ol
special appeal before this Couct. It
seems to be supposed that there is a
considerable conflict of decisions on the
question before us; but I think that,
when the cases are closely exaitiined it
will be found that Sach is not the case.
The preamable of Act X of 1839 recites
that “ it is expediens to resenact, with
certain modifications, the provisions of
the existing law relative to the rights of
ryots with respect to the delivery of
pottas and the ocoupancy of land, to
the prevention of illegal exaction and
extortion in connection with demands of
rent, and to other gquestions connected
with the same; to extend the jurisdiction
of Collectors, and %o prescribe rules for
the trial of such gunestions, as well as of
suits for the recovery of arrears of rent,
and of suits arising out of the distraint
of property for such arrears’”” TUpon

*Zpecial Appeal, No. 1933 of 1870, from a decree of the Additional Judge of
Nuddea, dated the 15th June 1870, affirming a décree of the Assistant Collector
of that district, dated the 26th June 1869.
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