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HIGH COURT.

Mr. Money.—Technical objections ought not to be allowed
to defeat the object of the Regulation. See Sona Bibi v.

less) to be a sufficient period for giving
such defanlter notice of the intended
sale, and that without such notice
no sale could be a sale daly held under
that law. Again, the decision of this
Conrt cited above does not seem to me
to apply to this case at all, becange in
that cage it wasfound ag a fact that the
notice was duly served,and that the mere
absence of a sdrathdlwould not,ander the
circumstances, vitiate the sale ; bat here
o my mind, the lower Appellate Court
finds as a fact that no notice whatever
wag duly served. Itis necessary to
observe that the defendant himself filed
the sirathal as evidence on hisown
tehalf,and now comes and argues before
us that,the provisions of s. 8, Regula.
tion VIII of 1818, are not required in
their entirety (including the s#rathdf)
to be carried out.

In regard to the objection in the patis
tion of special appeal that no irregu-
larity vitiates a sale, so long as the de.
faulter doesnot show thatthere was any
balanceduse, the pleader for the appellant
does not press the point, and it is un~
necoessary therefore to make any further
remark on it.

The specialappaal is dismissed with
costw.

Hosurouse, J.-—I agree in dismissing
this appeal with costs.

The pleaders for the special appellant
admit that, if we should hold that, as a
matter of fact, the lower Appellate Court
hag found that notice was not served on
the patnidar at any time, then they
have no ground for special appeal, and
the pleaders only took up the second
point noticed by Mr. Justice Bayley,
on the supposition that the Court might
be with them on thg first point. On
considering carefully the judgmont of
the lower Appellate Court, I quite con«

car with Mr. Justice Bayley that the
Court has substantially found that the?e
wasno proof of any notice at all having
been served upon the plaintiffs,the patni
dars,

This being so, the first objection taken
in appeal on behalf of the special appel-
lans falls to the ground, and on the se-
cond point the objection falls of itself.

(1) Before Mv. Justice Loch and Mr,

Justice Mitter,

RAGHAB CHANDRA BANERJEE
AND OTHERS( PLAINT1FFS) v. BRAJA-
NATH KUNDU CHOWDHRY anD
orners (DEFENDANTs) . *

The 2nd December 1870.

Baboos Hem Chandra Banerjee,Biproa
das Mookevjer, and Iswar Chandra-
Chuckerbut ty for the appellants.

Baboos Kali Prasannd Dutt, Mokini
Mohrn Roy, and Aubinash Chandra Ba-
nesjeo for the respondents.

The judgment of the Court was delia
vered by.

Locn, J.—The present suit ia for
setting aside the saleyof a patni and for
the recovery of possegsion of the plaint~
iff’s share in the said \atui.

The objections taken by the plaintiff
to the sale are that it has beeu inform-
ally wade, and that the zemindar, when
asking the Collector to bring the pro-
perty to sale, should have recognized
all the patnidars, and that the sale liad
been brought about by collusion betweei
the zemindar acd some of the co-sharers
of the patni.

The lower Court have found that the
salo was properly conducted by the ze-
mindar, and there was na proof whatever
of the collusion,and so dipmissed the

suit. °

* Special Appeal, No. 1260 of 1870, from a decreo of the Subordinate Judge og
Nuddea, dated the 30th March 1870, affirming a decres of the Sudder Mounsiff -
that district, ddted the 3lst December 1868,
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There can be no objection to the

personal service on which the Judge has acted, as it is'found that

o A special appeal has been preferred
on the grounds—

First—That the gemindar,when apply-
ing to the Collector for the sale of the
patni tenure, was bound to recognize all
the co-sharers of the patni { and,

Secondly.—That the sale proclamas
tion was not issued as prescribed by
law, and therefore the sale should be
reversed.

After disallowing the first point, the
Court proceeded :—

On the second point we find that the
law (cl. 2, s 8, Regulation VIII
of 1819) requires that “a copy or
extract of such part of the notice as
may apply to the individual case shall
be by him(the semindar)sent, to be simi.
larly published at the cutcherry, or at
the principal town or village upon the
land of the defaulter.,” By the words
“similarly published” is meant that
the notice is to be stuck up, as aps
pears from the previous words of the
gection, in the cubcherry, or if there
be no cutcherry, in the principal town
or village upon the land of tho defanlter.
Then the law goes on to say that the
notice is to be served by a sthgle peon,
who is to bring back the receipt of the
defaulter, or of his manager, for the
same ; or if unab’ s to procure this, he is
to obtain the siguabures of three sub-
stantial persons residing in the neigh-
bourhood, in attestation of the notice
having been brought and published on
the spot. And further the law prescribes
that, in case the people of the village
should object or refuse to sign their
names in attestation, the peon shall go
to the “cutcherry of the nearest Moon-
siff, or if there should be no Moonsiff, to
the neerest thannah, and there make
voluniary cath of the same having
been duly published, certificate to
which effect shall be signed and sealed
by the said offi cers, and delivered to the
peon.”

Now, looking at the evidence which
has been read to us, we think the lower
Courts are wrong in holding that the
notice was duly published. The evi-
dence in support of the due publication
of the notice is to the effect that the
peon of the zemindar, who could neither
read nor write, proceeded to the spot,
found some people sitting together in the
village. asked where the cutcherry was;
onbeing told that there was no eutcherry,
asked where was the gomasta; on
being told that the gomasta was not
in the village, he opened the notice given
to him by the zemindar, and showd it to
five or six people, who woresitting thera,
none of whom could read and write ;
and ha then proceeded to the thannah
and obtained from the head constable
a certificate on the back of the said
document, $o the effect that he made such
and such a statement of the publication
of the notice.  This is elearly not such
a publication as the law requires. The
notice should be stuck up in the cutch-
erry, or if there be no cutcherry in some
conspicuous part of the principal village
upon the lacd of the defaulter. It iy
evident from the evidencs that the noties
was not stuck up at all, and in fact the
peon took it uw iy with him, and had the
cartificate endorsed by the head con.
stable. Now the object of the notice
appears to be not morely to give infor-
mation to parties wishing to purchase,
but to geve information to the defaulter
that, unless the arreat be paid by a
certain day, the property will be sold
and the defaulter might well plead that
he has been endamaged from the want
of the proper publication of the notica
asrequired by law. We think, there<
fore, that the lower Courts are wrong
in fiading that the notification had been
published according to law, and we
think also that the sale is conaequently
illexal.

()9 W. R, 242.
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on & previous occasion the patnidars had personally received the
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notice of sale, and paid in the rent then due. The reason urged Bamawrua

by the appellants for a strict compliance with the letter of the
law regarding the notices of sale will not apply in the present gase,
as there are in this estate no other holders of subordinate tenureg
under the patnidar. The plaintiffs, after unsuccessfully attempt-
ing before the Revenue authorities to prove irregularities in the
procedure adopted by the zemindar, are bound, when they come
into the Civil Court to have the sale cancelled, not simply to
show that the letter of the law has not been complied with, but
that, in fact, they had unoknowledge of the sale. Itis not
denied that that there was an arrear due. The Judge was right
in acting upon the fact, which he fousd on the evidence, viz.,
that the patnidars had personal knowledge of the day of sale.
The real object of the law is notice to the patnidar. The auc-
tion-purchasers have paid their purchase-money in good faith,
and it is not proved that they acted in collusion with the zemin-
dar’s agents.  They are entitled, in the event of the salo being
cancelled, to get back their purchase money with interest from

the zemindar under the provisions of s. 14 of Regulation VIIT
of 1819,

The judgment of the Court was delivered by

Ksup, J—~The special appellant in this case, the plaintiff
below, is the patnidar of a certain mehal m\Q;? Ichapore.
The defendants, special respondents, are the
Buardwan, the zemindar, and the auction-purchasers.

The suit was to set aside a sale made ab the instance of the
zemindar, the Raja, of a patni talook helongiug to the plaintiff.
D wmages were also claimed.

The fiest Court, the Subordinate Judge of Hooghly, Baboo
Jagabandhu Banerjee, found that the receipt of service of

aharaja of

As, however, the auction-purchaser entitled to recover their ghare in the
does not press tobe indemnified by a patni, ,
refund of his purchase~money, we thmk The question of costs ‘which the
it sufficient to declare that the notice not  plaintiffs will recover from the zemindar
having been published as presoribed by will be determined by the Court below,
law, the sale is ‘not binding upon the and the auction.pyrchaser will recover
plaintiffs in this case, and that they are his costs from the zemindar.
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1872 motice which was filed on behalf of the zeminda.r,{' the Raja,
“Baantna Was a forgery, and his decision on this point is not interfered
NawnSi6 with by the Judge on appeal.  The Subordinate Judge hirther
Mamamaza found that cthe requirements of cl. 2, s. 8 of Regula-
DumarMa- ion VIII of 1819 had not been complied with in this case,
‘Bauapuk. jnasmuch as no mnotice was stuck up in the cutcherry of the
Collector and no copy or extract of the notice was published at
the cutcherry, or principal town or village upon the land of
the defaulter. He therefore reversed the sale.  Ou the ques-
tion of damages he found that the plaintiffs were clearly
defaulters, and that it was gross neglect on their part that they
did not enquire whether a suit under the Regulation was insti-
tuted against them within the prescribed time, and that they are
bound to abide by the loss which has acerued to them in conse-

quence of their own laches.’

On appeal to the Judge by the zemindar, there being no cross-
appeel by the patnidar on the question of damages, we find
that the points raised in appeal are mnot the point upon which
the Judge’s decision turns, namely whether personal service on
the patnidar was sufficient, but the grounds of appeal were
directed against the finding of the first Court on the question
‘of fact, namely, whether the receipt of service of notice was a
forgery or not. [There were other grounds of appeal, but there
was no such g:roﬁnd that personal service on the talookdar was
a sufficient compliance with the requirements of the law. Now,
as already cJserved, the Judge concurs with the first Court in
finding that the receipt filed on behalf of the zemindarisa
forgery ; he says:—“There is no reason to differ from the lower
Court’s rejection of this receipt, inasmuch as it is not attested
in any way, and that part of the evidence which relates to the
act of signature is not credible.”  The Judge goes onm to state
that, looking af. all the probabilities of the case, he is of opinion
that personal service on the patnidars has been proved, and he
infers that the evidence as to personal service must be accepted,
‘because the patnidars knew that they were in arrears, becavse
they kuew their legal obligations with respect to their rents and
lastly with reference to the weakness of their excuses for not
having teudeved the avrear due before the 6th or 7th of Jaishta,



VoL, IX)] HIGO COURT.

namely, that their mooktear at Midnapore said that the sale
would not take place before the 10th of Jaishta. On these pre-
sumptions the Judge overrules the decision of the first
Court and holds that the personal service having been
proved, the object of the law has beeu fulfilled; that the
defaulters had an opportuunity of saving the estate, if so
minded, and not having done so the sale must be upheld.
The decision of the first Court was therefore reversed: The
only question we have to decide in this appeal is whether the
finding of the Judge, that the personal service on the patnidar
was & sufficient service under the terms of c. 2, s. 8,
Regulation VIII of 1819, is correct. The clause enacts that ista-
hars or notices of sale shall be stuck up in seme conspicuous part
of the cutcherry, that a similar notice shall be stuck up at the
cutcherry of the zemindar himself, and a copy or extract of
such part of the notice as may apply to the individual case shall
be by him sent, to be similarly published at the cutcherry, or
at the principal town or village upoa the land of the defaunlter.
The clause then goes on to enact that the zemindar shall be
exclusively answerable for the observance of the forms above
prescribed. 1t further enacts that if it shall appear, from the
tenor of the receipt or attestation of three substantial persons
residing in the neighbourhood, that the notice has heen
published at any time previous to the 15th of the month of
Baisakh, it shall be a sufficient warrant for the sale to pro-
ceed upon the day appoiuted. Now in this cuye it appears
to us very clear, that the first requirement of this clause of the
Jaw, namely, that the notice of sale shall be stuck up on some
conspicuous part of the cutcherry of the Collector, has not been
carried out. It is admitted that the notice was not stuck up m
the cutcherry, but that it was pasted into some book which, it is
said, remains in charge of the sheristadar, and which 1s not
accessible to the public without the permission of the sherista-
dar. It does not require much reasoning to see that that is
not a compliance with the requirements,of the law. We also
think that the copy or extract of the notice, which requires to be

stuck up at the cutcherry, or at the principal town or village-

upon the land of the defaulter, has not been so punblished as.
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1872 directed by law. The evidence of the two piagahs of the
BATKANTHA Raja, namely, Sheikh Amanat and Ruhumu, alias Filu, in
N“H Smé thecase of Amanat, goes to show that they went to Daspore,
Mumamasa and nob to Ichapore, although the notice was directed to be

,ﬁﬁ?g},ﬁ{; served at Ichapore; and in the case of Rubumu, alias Filu,
Bauanor  he deposes that he went to Daspore, and that he did not go to
the Ichapore cuteherry ; he also states that although he has
seaved notices several times on this patnidar he never went to
the cutcherry; he does mot certainly say Ichapore cutcherry,
but as he had already said that he did not go to Ichapore, it
may be safely inferred, that he means that he never went to
Ichapore cutcherry. The learned counsel for the appellants
has called our attention to many decisions in which it has
been ruled that [the requirements of cl. 2, s. 8 of Regula-
tion VIII of 1819, must bestrictly carried out, and that the
responsibility of carrying them out according to the letter of
the law is with the zemindar. We think it safficient to refer
on this point to a decision of the late Sudder Court of the 28th
August 1849—TLootf-o-nissa Begum v. Kowur Ram Chunder (1).
That was a decision before three Judges, who were very compe-
tent to pass an opinion upon the construction to be put upon the
Regulation. Those learned Judges held, that the duty of the
zemindar under cl. 2, s. 8 of Regulation VIII of 1819,
was an indispensable duty ; that he is bound to serve notice on
the defaulteﬂ either at his-cutcherry or at the principal town
or village o4 the land of the defaulter ; and they further give it
as their opinion that the land of the patni in arrear is what is
meant in the Regulation by the words “land of the defaunlt-
er.””  We therefore think it very clear that the requirements of
the law have not been complied with in this case, and that the
sale must be reversed.  Mr. Money, who appears for the auc-
tion-purchaser, who has been made a party to this suit, has call-
ed our attention to s. 14 of Regulation VIII, more parti-
culprly to the latter portion of the section which enaets that
 The purchaser shall be made a party in sach suits and, upon
decree passing for reversal of the-sale, the Court shall be care-

(1) 8. D. D. for 1849, p. 371,
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ful to ind_)emnify him against all loss at the charge of the zemin- 1872___-
dar or person at whose suit the sale may have been made.”’ BAIKANTHA _fi‘
We are informed that the purchase-money is still in the N"“ Sixa %
¢
]

hands of the Uollector. We therefore decree the special appeal, Mauarass.
reverse the decision of the Judge, and restore that of the first HDA}T‘,?;AE‘;E?&;D
Court. The plaintifi’s costs of both Courts including the costs BaHADUR- \
of this Court will be paid by the Raja with interest. The

purchaser defendant will also be entitled to recover his costs

from the Raja, including the costs of this Court, and the pur-

chase-money will be refunded to him. The plaintiffs and the

purchaser will recover separate costs from the Raja.

Appeal decreed.

Before Mr. Justice Kemp and Mr. Justice Glover.
MADAN MOHAN BISWAS anp aNoruErR (PraInTiersy ». WILLIAM

STALKART axp oraers (DEFENDANTS).* M:f:,? 4

-

Suit for Rent at enhanced Rates of Land situated in a Town—Act VIII
. of 1869 (B. (.)

A suit cannot be maintained under Act VIIT of 1869 (B. C.) for rent at,
enhanced rates of land, not used for agricultural or horticultural purposes,
but situated in a town.

Baboos Bhoirab Chandre Banerjee and Ba\n\a Charan Bose
for the appellants, ~

Baboo Rajendra Nath Bose for the respondents.

Tae facts of this case and the arguments are sufficiently stated
in the judgment delivered by

Kewup, J,—This is a suit brought by the agent of Rani Lalan
Mani upon a notice dated the 24th of Chaitra ~ 1276 (5th April
1870), addressed to Messrs, John and William Stalkart of Sul-
kea. The mnotice was issued under, the pl‘OVlSlODS of 8. 13

# Special Appeal, No. 721 of 1871, from a decree of the Additional Judge
of Hooghly, dated the 27th March 1871, affirming a decree of the Moonsiff
of that distric, dated the 28th December 1870,

? 3



