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be put up in some conspicuons part of the Collector’s cutcherry 1872
another to'be stuck up at the sudder cutcherry of the zemindar
himself, and a third to be published at the cutcherry or at the
principal town or village upon the land of the defanlter., The
law futher says that the zemindar shall be exclusivly responsi
ble for the due service of these notices. These three distinct
notices are imperative, and the reason is plain, for a patnisale
affects not simply the patnidars, but all holders of subordinate
tenures under the patnidars. In Mohammed Zahor Ali Khan v.
Mussamut Thakoranee Ruttee HKoer (1), the Privy Council held
that a speeial law must bestrictly carried ocut. A series of
decisions of both the late Sudder and the Righ Court held
a strict compliance with this section of Regulation VIII of
1819 to be indispensable to the validity of a sale under this
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Regulation. See Sona Bibi

Haranath Gupta v. Jagannath Roy (3) Raghab

(1) 11 Moo. I. A, see p. 477,
" (2)9 W. R, 242.
(3) Before Mr. Justice Bayley and Mr.
Juatice Habhouse.

HARANATH GUPTA (o¥E oF TRE De-
FENDANTS) v, JAGANNATH ROY
CHOWDHRY axp oraers (Praint-
1798). ¥

The 1st February 1869.

Baboo Anande Chandra Ghesal for

the appellant,.

Baboos A4shutosh Chatterjee Jagada-
nand Mookerjee, and Anukwl Chandre
Mookergee for the respondents.

Baviry, J.—I am of opinion that this
appeal must be dismissed with costs.

The plaintiffs, Jagannath Roy and
Brajendra Kumar Roy, held a patni
under a minor zemindar, Annada Pra-
sad Roy, whose estate is now under the
Court of Wards, and who is a co-defend-
ant with the special appellantin this case.

v. Lal Chand Chowdhry

(2>
Chandra

This patni was sold for arrears of
rent on the 14th May 1866, and pur-
chused by one Haranath Gupta. The
plaintiffis sued for possession of the
tenure by baving the sale at anction set
agide.

The plaintiffs’ case was that the sale
was entirely illegal and fraudulent ; that
no notice was gerved as required by
cl. 2,8. 8, Regulation VIII of 1819
and that the purchaser, Haranath Gupta,
was a servant of theyzemindar, and a
mere benamidar.

The defendants pleaded that the sale
was good and legal, and should be up-
held.

The first Court beld thab the notice
was duly served, and that the plaintifis
were fully aware of the impeading sale.
1t therefore dismissed the plaintifts’ case.

The plaintiffs 2ppealed to the lower
Appellate Court, and urged that, in fact,
uo legal notice wag ever served upon
them.

* Special Appeal, No. 2020 of 1868, from adecree of the Principal Sudder Ameen
of Tippera, dated 19th May 1868, reversing a decree of the Moonsiff of that dis-

trict, dated 31st August 1867.
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Banerjee v. Brajanath Kundu (1). and Lootf-o-nissn Begum v

Kowur

The lower Appellate Court reversed
the decres of the first Court, and or-
dered the sale to be set aside on the

HATAB C¥AND ground of the notice not having been

BAHADUR,

duly served.

The defendant, Haranath Gupta, is
the special appellant before us, and the
zemindar also appears in support of the
special appeal, but has filed no petition
under 8. 373, Act VIII of 1859.

The grounds taken in the petition of
special appeal are, firstly, that the pur-
chaser has wrongly had put on him the
burthen of proving that all the formali-
ties necessary to be observed before &
gale of this nature had been fulfilled ;
secondly, that supposing there was.any
irregularity in the notice, that irregul-
arity could not affect the stafus of the
defendant (the purchager) ; thirdly, that
the plaintiff was bound to prove hisalte.
gation of there being frand and coltusion
between the zemindar and the-auction~
purchaser; fourthly, that as lengas- the
plaintifis did not show that no balance
was due, no irregularity in regard to the:
notice could vitiate the. sale-;-and lastly
that by the evidence adduced by the
defendant purchaser, it had been,clearly
shown that the notice was duly, served,
and that the Principal Sudder Ameen
was wrong to order the sale to be set
aside on the onyy grownd that “ the
notice was not served 15. days before:
the sale,”

The decision of the lower Appellate
Court is, no doubt, very unconnected
and obscure ; bat taking: it asa whols,
and looking to. the judgment with re-
ference to the pleadings: and the evid-
ence before the: lower- Appellate Court,
1 think that it substantiaily finds that
notice mnder ol. 2, s. § Reg. VIII of
1819, wes not duly served, and there-
fore, in the terms of that law, the tenure
could not be properly brought to sale-
for its arrears of rent.

Ram Chunder (2) decided by the late Sudder Court.

In the first place, I think that the
lower Appellate Court disbelieves the
evidence of the peon as to the service of
notice, and it does so because the peon
deposed to the: notice being served inm
Baisakh, whereas some witnesses who.
came forward to support the peon’sevi-
dence stated that the notice was served
in Ch aitra.

The defendant purchaser filed a.
stirathdl (veport of the facts of a tran-
saction) purporting to have been given:
by certain. pexsons of the village on the.
13th Baisakh, but the witnesses to the
strathal on being examined generally
denied that dhere had been any such:
stiratha! at all. The lower Appellate-
Court, upon these two (as it finds) un-.
trustworthy and irreconcilable state.
ments, comes, [ think, to a general con-
clusion of facts (thoughit is true aftera
good deal of loose and rambling argu-
ment), that really neither the notice,
ror the siirathdl is proved, and that there-
was no evidence'whatever of any notice
of sale within 15 days from the 1st Bai-
sakh as required by cl. 2, 5. 8, Regu-
lation VIII of 1819.

It has been pressed on us that a
notice under ¢l 2, s. 8, Regulation
VII1 of 1819, isnot an, essential part of
the preliminaries required by the former
portion of the section as far as regards’
the validity of a sale, and the case of
Sona Bibee v. Lall Chand: Chowdhry (a)

- has been cited:in: support of this argu-

meut.
In my opindon, looking to the terms of

8. 8, it is impossible to say that it waa

not adistinct and an obvious object of

the Legislature to- provide a sufficieng -
notice to a defaulter, before a sale took

place of his tenure ; and I think that the.
law considered 15 daye’ time (butnof.

1) Post, 91.
(2) S. D. D. for 1849, 371.

(&) 9 W. B, 242,
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Mr. Money.—Technical objections ought not to be allowed
to defeat the object of the Regulation. See Sona Bibi v.

less) to be a sufficient period for giving
such defanlter notice of the intended
sale, and that without such notice
no sale could be a sale daly held under
that law. Again, the decision of this
Conrt cited above does not seem to me
to apply to this case at all, becange in
that cage it wasfound ag a fact that the
notice was duly served,and that the mere
absence of a sdrathdlwould not,ander the
circumstances, vitiate the sale ; bat here
o my mind, the lower Appellate Court
finds as a fact that no notice whatever
wag duly served. Itis necessary to
observe that the defendant himself filed
the sirathal as evidence on hisown
tehalf,and now comes and argues before
us that,the provisions of s. 8, Regula.
tion VIII of 1818, are not required in
their entirety (including the s#rathdf)
to be carried out.

In regard to the objection in the patis
tion of special appeal that no irregu-
larity vitiates a sale, so long as the de.
faulter doesnot show thatthere was any
balanceduse, the pleader for the appellant
does not press the point, and it is un~
necoessary therefore to make any further
remark on it.

The specialappaal is dismissed with
costw.

Hosurouse, J.-—I agree in dismissing
this appeal with costs.

The pleaders for the special appellant
admit that, if we should hold that, as a
matter of fact, the lower Appellate Court
hag found that notice was not served on
the patnidar at any time, then they
have no ground for special appeal, and
the pleaders only took up the second
point noticed by Mr. Justice Bayley,
on the supposition that the Court might
be with them on thg first point. On
considering carefully the judgmont of
the lower Appellate Court, I quite con«

car with Mr. Justice Bayley that the
Court has substantially found that the?e
wasno proof of any notice at all having
been served upon the plaintiffs,the patni
dars,

This being so, the first objection taken
in appeal on behalf of the special appel-
lans falls to the ground, and on the se-
cond point the objection falls of itself.

(1) Before Mv. Justice Loch and Mr,

Justice Mitter,

RAGHAB CHANDRA BANERJEE
AND OTHERS( PLAINT1FFS) v. BRAJA-
NATH KUNDU CHOWDHRY anD
orners (DEFENDANTs) . *

The 2nd December 1870.

Baboos Hem Chandra Banerjee,Biproa
das Mookevjer, and Iswar Chandra-
Chuckerbut ty for the appellants.

Baboos Kali Prasannd Dutt, Mokini
Mohrn Roy, and Aubinash Chandra Ba-
nesjeo for the respondents.

The judgment of the Court was delia
vered by.

Locn, J.—The present suit ia for
setting aside the saleyof a patni and for
the recovery of possegsion of the plaint~
iff’s share in the said \atui.

The objections taken by the plaintiff
to the sale are that it has beeu inform-
ally wade, and that the zemindar, when
asking the Collector to bring the pro-
perty to sale, should have recognized
all the patnidars, and that the sale liad
been brought about by collusion betweei
the zemindar acd some of the co-sharers
of the patni.

The lower Court have found that the
salo was properly conducted by the ze-
mindar, and there was na proof whatever
of the collusion,and so dipmissed the

suit. °

* Special Appeal, No. 1260 of 1870, from a decreo of the Subordinate Judge og
Nuddea, dated the 30th March 1870, affirming a decres of the Sudder Mounsiff -
that district, ddted the 3lst December 1868,
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